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ST. LOUIS, MO., JUNE 5, 1908. 


SOMETHING MORE WITH REGARD TO 
THE CHICAGO MUNICIPAL CODE. 





The Corporation Reporter of May 21st 
has the courage to call us to an accounting 
for our observations on the municipal 
court act of Chicago. 66 Cent. L. J. 347. 
We shall give the Reporter the considera- 
tion it deserves from start to finish, fully 
appreciating its position and ability to do 
the lawyers of Illinois a long delayed ser- 
vice. It begins well by failing to defend 
the “General Issue” from what we said of 
it; but expressly the Reporter attacks the 
“Common Count’ pleadings. Now we 
repeat that the “Common Count,” “The 
General Issue” and the statutes of Amend- 
ments and Jeofail of Illinois had inypeded 
and befagged the Illinois lawyer until he 
welcomes most anything as relief. No 
doubt many welcome the Chicago code as 
a harbinger of joy. 

But what relief will he find in such crude 
and rudimentary legislation as the muni- 
cipal court act and its code of procedure. 
This code is fundamentally wrong; the 
argument of the Reporter for the act con- 
cedes the act is defective. 

If the Reporter will instruct the lawyers 
of Lllinois, what exemplifications they must 
offer to prove a title to property sold un- 
der a judgment, it will do all of its read- 
ers valuable service. From its views we 
conclude that it is sufficient to show juris- 
diction of the person and a mere judg- 
ment (the judgment entry), these two dec- 
uments and nothing more. We shall be 
pleased to be fully informed as to that im- 
portant requirement from so able and es- 
timable a contemporary, or we may ask the 
question this way, what constitutes — the 
foundation of a judgment in Illinois? 

In the Jilinois Law Review (May) is an 
article written by Mr. W. T. Hughes 


great cities. 





wherein he asks some pertinent questions, 
that will be duly answered. ‘To get our- 
selves squarely before the Reporter we 
will state that we adopt the article of Mr. 
Hughes, in the IJilinois Law Review 
(May) and that we will be glad if the 
Reporter will answer the questions there- 
in proposed. Mr. Hughes shows there 
are two classes of writers. He mentions 
Story on one side and Seymour D. Thomp- 
son on the other. The Reporter can do not 
only Illinois, but the entire American bar 
a favor by discussing Sec. 10, Story’s 
Pleadings, and Sections 2310, 2311, 
Thompson’s Trials. The decisions of II- 
linois may be cited to sustain either side 
of that important question. These conflict- 
ing cases are giving the average Chicago 
lawyer all the drudgery he will stand in 
his search after the “late case.” This 
class of lawyers are a menace to the pro- 
fession, which is already a trade ig our 
The average lawyer is ig- 
norant of fundamentals, also of the bibli- 
ography that best presents them. If the 
Reporter joins issue on this proposition, 
we shall seek to prove the allegation. From 
our former article reasons are stated that 
would make the average lawyer incompe- 
tent to pass on the merits of the Chicago 
code. It is safe to say that not one 
lawyer from code states out of twenty-five 
in Chicago is familiar with the conflict be- 
tween Story’s and David Dudley Field’s 
sections, and the great departure there- 
from advocated by Mr. Thompson. Nor 
can they tell whether Story’s section 10 
is reaffirmed by the Field code or not. Nor 
can they quote the leading provisions of 
the code and tell whence they came. How- 
ever, there are eminent lawyers in Chica- 
go who understand a code, and one of 
these is Mr. John M. Zane. If an appeal 
is to be made to Chicago lawyers, emi- 
nent ones can be found; what these may 
say to the whole country will prove of in- 
calculable good. The Reporter, when it 
quotes, will please quote with precision 
what we have to say of the code and code 
states. 
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For we constantly confess that ignorant 
judges have construed it away; they have 
made it a curse instead of a blessing. How- 
ever, no code state is worse off than is 
Illinois ; it is in just as bad a way as is In- 
diana, or Missouri, or as Iowa is coming 
to be. 

A glance at the decisions of those states 
which have confused the uses of the man- 
datory record and the statutory record, 
will show that something dreadful has hap- 
pened. The Supreme Court reports of 
such states will soon come to be viewed as 
spoiled paper. The “late cases” of igno- 
rant courts will not wear. The condition 
in New York is justification for the last 
observation. 

Illinois is destined to become the fore- 
most state in the Union; but it cannot be- 
come first juridically in its present down- 
ward drift. ts great lawyers and bar 
associations owe more to jurisprudence 
than they are rendering. And it is equal- 
ly applicable to Missouri and the states al- 
ready named. 








NOTES OF IMPORTANT DECISIONS 





ESTATES BY ENTIRETY—EMINENT DO- 
MAIN AND COMPENSATION—PERSONS EN- 
TITLED.—That where the grantees in a deed 
are named Daniel H. and Lyda H., his wife, 
ete., and the granting clause is “Do by these 
presents grant, bargain and sell, convey and 
confirm unto the said (grantees), their heirs 
and assigns, etc., an estate by the entirety is 
created in the grantees, is held in Holmes v. 
Kansas City (Mo.), 108 S. W. Rep. 9. 
This case grew out of condemnation proceed- 
ings by which the city sought to take certain 
property for public purposes. The wife was 
not made a party to the proceedings, and there 
was no service of summons upon her. After the 
assessment of damages the city being in some 
doubt as to who was entitled to the funds, filed 
its bill of interpleader naming all the parties in- 
terested except Lyda Holmes, the wife of Daniel 
Holmes. Afterward the wife brought suit to 
enjoin the removal of a house from certain 
premises which the city had undertaken to 
condemn in the former proceedings. 

There was judgment for the defendants in 
the court below and plaintiff appealed. In re- 





versing the case the supreme court says: 
“That Mrs. Holmes has not been compensated 
for her interest in this property stands out in 
bold relief on the record before us. In fact, 
it is not contended that she has been paid a 
cent.” The court then proceeds to discuss the 
matter of the creation of estates by entirety, 
holding that there was an estate by the en- 
tirety in this case and while admitting the 
common law doctrine as declared in Bertels 
v. Munan, 92 N. Y. 156. 44 Am. Rep. 361, to 
the effect that during the joint lives of the 
husband and wife, the husband has the right 
to the exclusive benefit, use, possession and 
control of the land, and may take all the profits 
thereof, and may mortgage or convey an estate 
to continue during their joint lives, but cannot 
make any disposition of the land that would 
prejudice the right of the wife in case of her 
survivorship; and that while the city might un- 
der condemnation proceedings acquire any 
right which the husband could have conveyed, 
it could acquire nothing further, and the court 
holds that the wife had such an interest that 
the city could not proceed without having made 
her a party. The court holds that her interest 
is such that without joining her husband she 
could sue for the possession of the premises 
as against all persons except the husband; that 
under the deeds to herself and husband plain- 
tiff holds the entire estate in the lands and 
that as defendants did not claim under the hus- 
band and as the possessory rights of the hus- 
band would not in any manner be affected by 
the suit of the wife, plaintiff as against defen- 
dants was entitled to possession and had a 
right of action therefor. The decision is based 
upon the doctrine that the estate vests in each 
tenant by the entireety or that the entire es- 
tate vests in each one and that each one is entl- 
tled to possession as against every person ex- 
cept the other; that the estate is entire and 
cannot by partition or otherwise be segregated 
while the marital relation exists, so as to give 
each grantee either an undivided interest in 
the land, or a right in severalty. The court 
therefore states: “We have no hesitancy in 
saying that Mrs. Holmes had such an interest 
in the property as demanded at the hands of 
the city just compensation before the property 
or any part thereof could be taken for a public 
purpose. That she received no such compensa- 
tion is an admitted fact. Was there such com- 
pensation deposited in court for her benefit, 
and is she thereby debarred of this action? To 
this question we proceed next.” As she was not 
made a party to the interpleader, the court con- 
cludes that the money deposited in court in 
that proceeding was not deposited for her bene- 
fit. This peculiar estate has given rise to many 
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intricate problems. It seems that the rights of | tain improvements or alterations in his prop- 
the parties and the rights of third parties under | erty, and this at his own expense; and while 
such estates are not very thoroughly understood | the requirement must not be unreasonable, 
aid are questions which will continue to vex | cither with reference to its mature or 
the profession whenever these estates are | cost, yet, when it clearly appears that it 
brought into litigation. tends, in some plain and appreciable manner, 





THE ERECTION AND MAINTENANCE OF 
BUILDINGS. 





1. In General—Improvement of Property.— 


The legislature may make police regulations, 
declaring in what manner property shall be 
used and enjoyed, and _ business carried 


on, with a view to the good order and benefit of 
the community, even though such regulations 
may, to some extent, interfere with the full en- 
joyment of private property, and although no 
compensation is given to the person so incon- 
venienced.1 But under the power to regulate the 
legislature cannot deprive the citizen of the law- 
ful use of his property if it does not injur- 
iously affect or endanger the lives or prop- 


erty of others. Among the beneficent pro- 
visions of Magna Charta was the protec 
tion guaranteed the subject in the free er 


joyment of his life, liberty and property, ex- 
cept as the same may be declared forfeited by 
the judgment of his peers or the law of the land. 
This cardinal principle has been embodied in 
the constitutions of all the American states, 
and by amendment incorporated into the federal 
constitution. In view of this guaranty it can- 
not be said that every legislative enactment af- 
fecting the interests of the citizen is necessarily 
the “law of the land.” Such a_ construction 
would render nugatory every constitutional pro- 
vision intended for the protection of private 
property.? 

When an act does not appropriate private 
property, but simply regulates its use and en- 
joyment by the owner, it is not requisite to the 
validity of such act that provision for compen- 
sation be made, even though the enjoyment of 
individual rights are disturbed.* It is not a 
taking of property to compel the owner to im- 
prove or alter its condition, although he is there- 
by put to some expense as a result of such re- 
quirement.* In fact, he may be compelled, at the 
direction of the legislature, to make cer- 


(1) Sawyer v. Davis, 136 Mass. 239; Salem 
v. Mayners, 123 Mass. 372; Watertown v. Mayo, 
109 Mass. 315. 

(2) Lake View v. Rose Hill Cem. Co., 70 Il. 


191, 

(3) Health Department v. Rector, 145 N. Y. 
32. 

(4) Health Department v. Rector, supra; 


Thorpe v. R. R. Co., 27 Vt. 140; M. & S. R. Co. 
v. Emmons, 149 U. S. 364. 





to guard and protect the public health, safety 
and welfare; that it bears equally upon all mem- 
bers of the same class, and that the cost will 
not be unreasonable, considering the character 
of the work required, with reference to the ob- 
ject to be attained, the requirement will be sus- 
tained as a constitutional and valid police regu- 
lation.’ For example, an act requiring all tene- 
ment houses previously erected to be furnished by 
the owners, when they shall be directed so to 
do with water in sufficient quantities at one or 
more places on each floor occupied, or intended 
to be occupied by one or more families, is a 
proper exercise of police power, both as a guard 
to the public health and as a protection against 
fire.® 

Many kindred regulations may be found in 
the statute books of our several states. Hand- 
rails to stairs, hoisting shafts to be inclysed, 


(5) Donnelly v. Decker, 58 Wis. 461; Norfleet 
v. Comwill. 70 N. C. 634; Anderson v. Kerns, 14 
Ind. 199; O'Reilly v. Kankakee Val., etc., Co. 
32 Ind. 169; Drainage Co. Case, 11 La. Ann. 338; 
Williams v. Detroit, 2 Mich. 560; Woodruff v. 
Fisher, 17 Barb. 224; Sessions v. Crunkleton, 
20 Ohio St. 349; Brancroft v. Cambridge, 126 
Mass. 438; Davidson v. New Orleans, 96 U. 8. 
97; Wurts v. Hoagland, 114 U. S. 606; Yeomans 
v. Riddle, 84 Iowa, 147; Fries v. Brier, 111 Ind. 
65; Hadger v. Supervisors, 47 Cal. 222; Petition 
v. Cheseborough, 78 N. Y. 285; Smith v. Carlow, 
114 Mich. 67; Nicherson v. Boston, 131 Mass. 
306; City v. Simpson, 134 N. Y. 414; Board v. 
Copcutt, 140 N. Y. 12; Village v. Frederick, 122 
N. Y. 268; Health Dpt. v. Rector, 145 N. Y. 32. 
In the latter case, speaking of a law requiring 
certain improvements to be made at the own- 
er’s expense in tenement houses, the court 
said: “The number of people that live in such 
houses, their size, their ventilation, their clean- 
liness, their liability to fires, the exposure of 
their occupants to contagious diseases, and the 
consequent spread of the contagion through 
the city and the country, the tendency to im- 
morality and crime where there is very close 
packing of human beings of the lower order in 
intelligence and morals, all these are subjects 
which must arouse the attention of the legis- 
lator, and which it behooves him to see to, in 
order that such laws are enacted as shall di- 
rectly tend to the improvement of the health. 
safety and morals of these men and women 
that are to be found in such houses.” 


(6) Health Department v. Rector, 145 N. Y. 
32. It was said in this case that the language 
of the Act requiring the supply of water to be 
“in sufficient quantities at one or more places 
on each floor’ does not leave the number of 
places of supply entirely to the discretion of 
the board of health; one place on each floor, 
if it can be made fairly accessible to all oc- 
cupants of the floor, is all that can be required. 
See Health Department v. Trinity Church, 17 
N. Y. Supp. 510. 
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automatic doors to elevators, automatic shifters 
for throwing off belts, and fire escapes on the 
outside of factories and buildings other than 
private residences, all these have been required 
by the law-making power from time to time 
from the owner of property. Though such laws 
may affect the enjoyment of individual rights, 
they are not unconstitutional because no provi- 
sion is made for compensation for disturbances 
and expenditures. They do not appropriate pri- 
vate property for public use, but simply regu- 
late its use and enjoyment by the owner. If he 
suffers injury, it is either damnum absque injuris 
or, in the theory of the law, he is compensated 
for it by sharing in the general benefits which 
the regulations are intended and calculated to 
secure.? 

The state, or its agents in enforcing its man- 
date, takes no property of the citizen when it 
simply directs the making of these improve- 
ments. It is true, the individual may be put to 
some expense in complying with the law. It 
may be necessary for him to pay mechanics or 
other laborers to do that which the law enjoins 
upon him. But so long as the amount exacted 
is not unreasonable, considering the character of 
the work required, the property of the citizen 
cannot be said to be taken in any constitutional 
sense.® 

2. Wooden and Combustible \Buildings.— 
A city, under legislative authority, may 
establish fire limits by ordinance, and pro- 
hibit within such limits, without permission, 
the erection of any building with combustible 
materials. It may also regulate or restrict the 
granting of permission to construct buildings 
within such limits. But it cannot delegate to 
an officer the ppwer to enact regulations re- 
specting the erection of combustible buildings, 
although it may authorize him to grant permis- 
sion for making improvements in accordance 
with such lawful regulations and restrictions as 
the city may see fit to make.® 

A city may not only control the erection of 
certain kinds of buildings within its jurisdic- 
tion, but it may likewise prohibit their altera- 


(7) Health Department v. Rector, supra; 
Cincinnati v. Steinkamp, 54 Ohio St. 284; Com- 
monwealth v. Alger, 7 Cush. 53, 83; Baker v. 
City, 12 Pick. 184; Clark v. Mayor, 13 Barb. 32. 


(8) Health Dept. v. Rector, supra. 


(9) City of Eureka v. Wilson (Utah), 48 Pac. 
Rep. 150. The legislature may confer upon 
a eity authority to prohibit the erection, plac- 
ing or repairing of wooden buildings within 
certain localities, without its permission, and 
to direct and prescribe that all buildings with- 
in the limits prescribed shall be made of fire- 
proof material. King v. Davenport, 98 Ill. 305; 
Commonwealth v. Tewksbury, 11 Metc. 58; City 
of Salem v. Mayners, 123 Mass. 372; Wadleigh v. 
Gilman, 12 Me. 403; Republica v. Duquet, 2 
Yeates, 492; Klingles v. Beckel, 117 Pa. St. 326. 





tion or repair without permission from certain 
designated city officials.1° But it is not compe- 
tent fur a city to vest in such officials the sole 
power to determine the amount and extent of 
damage caused by fire to a building within the 
fire limits, nor authorize them to refuse permis- 
sion to repair such building when, in their judg- 
ment, such permission should be withheld.1t A 
city may declare wooden coverings put on 
buildings after the passage of regulations against 
the use of combustible materials to be nuisances, 
and, as such, abatable.12 But in the exercise of 
the power to abate nuisances, a city cannot arbi- 
trarily declare a building, lawfully erected, to be 
a nuisance. It must first be lawfully ascertained to 
be such.!® Nor cana city, under a general power to 
abate nuisances designate any person to determine 
finally whether a building is a nuisance or 
not.1# 

In addition to its power to require the use ot 
non-combustible materials in certain buildings, 
it has authority to specify the kind of materials 
which it regards as non-combustible.!° It has 
been held that when the walls of  build- 
ings, erected after the passage of such ordinance, 
are not made of brick or stone—the materials 
specified—that the city may compel the removal 
of all such structures.16 But it cannot prohibit 
the repair of buildings which were erected be- 
fore the passage of the ordinance, although the 
structure sought to be repaired is wholly com- 
posed of combustible materials.17 

An ordinance forbidding the erection of build- 
ings made of combustible material, or of any 
material not fire-proof, is held not to require 
that the buildings shall be absolutely fire-proof, 
but that they shall be such as will resist ordinary 
fires.18 When an ordinance prohibits the erection 
of wooden buildings within the fire limits it has 
been held that removing existing buildings into 
such district, or from one part thereof to an 
other, is unlawful, and may be forbidden under 


the ordinance. (Wadleigh y. Gilman, 12 Me. 
403). Other courts have held that a removal 
(10) Ex parte Fiske, 72 Cal. 125. 
(11) City v. Bolling, 101 Va. 182. 
(12) King v. Davenport, 98 Ill. 3805. See 


Commonwealth v. Tewksbury, 11 Metc. 58. 


(13) City v. Bolling, supra. 
(14) City v. Bolling, supra. 
(15) City of Eureka v. Wilson, 48 Pac. Rep. 


150; McCloskey v. Kreiling, 76 Cal. 511. 

(16) Eichenlaub v. City, 113 Mo. 395. See 
City v. Franz, 87 Hun, 54; Meek v. Mason (Mich, 
1906), 108 N. W. Rep. 707; In re Newell, 84 
Pac. Rep. 226, 2 Cal. App. 767. In the latter 
case it was held that a city could make it un- 
lawful for any person, firm or corporation to 
erect or maintain therein any tent or movable 
structure of any kind. 


(17) City v. Bolling, 101 Va. 182; Reg. v. 
Howard, 4 Ont. R. 377; Buffalo v. Chadeayne, 
134 N. Y. 163. 

(18) Chimene v. Baker, 32 Tex. Civ. App. 
520. 
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taking place wholly within the fire limits is law 
ful.19 

3. Building Permits—License—As seen in 
another connection a city, under legislative au- 
thority, may prescribe rules and regulations for 
the construction of buildings within its limits. 
Within this authority is comprehended the right 
of a city to require a permit or license before 
persons can lawfully improve or repair buildings, 
and to determine the mode of construction to a 
certain extent, and provide a system of inspec- 
tion by means of agents of all structures au- 
thorized to be built.2° But a city has no power to 
give a building inspector the right or authority to 
grant or refuse to grant permits to build, and to 
allow no appeal from his decision.2! Nor can 
it authorize an official to arbitrarily refuse 
a permit to repair a building, lawfully erected, 
and not so far destroyed as to make it 
reasonable to refuse such permit; for the with- 
holding of such permission is held to destroy 
the value of the property affected.?? 

The requirement of a license and a small li- 
cense fee to cover the cost of issuance is a very 
common regulation imposed by cities at the 
present day upon persons who wish to build.*% 
These regulations are designed as a precau- 
tion against danger to the public, growing out 
of unregulated and indiscriminate house build- 
ing. As a rule, persons do not need permits 
or licenses to make a harmless use of their 
property. Their right to use their own is a 
natural right, which the law does not confer up- 
on them.24 But when there is possibility of danger 
to the public growing out of the use of property, 
reasonable restrictions may be placed upon the 
use of it. A license in the strict sense of the word, 
is authority to do something which, on account 
of its threatened danger to the public, is sub- 
jected to police control or regulation. 

4. Regulation of Height of Buildings Under 
the Power of Eminent Domain.—Statutes have 
been sustained as a constitutional exercise of 
legislative power limiting the height of build- 


334. See 
State v. 


Hunn, 27 Conn. 
Ohio St. 383; 


(19) Brown vv. 
Cleveland v. Lenz, 27 
Kearny, 25 Neb. 262. 

(20) New York Fire Dpt. v. Atlas, etc., Co., 
106 N. Y. 566; McCloskey v. Kreling, 76 Cal. 511; 
Ex parte Fiske, 72 Cal. 125; Welch v. Hotch- 
kiss, 39 Conn. 140; Welch v. Hutchins, 39 Conn. 
140. See Newton v. Belger, 143 Mass. 598. A 
city may require a license or permit to con- 
struct any kind of building, as a precaution 
against danger to the public growing out of 
house building. City of Eureka v. Wilson, 15 
Utah 53, 48 Pac. Rep. 150. 

(21) City of Sioux Falls v. Kirby (S. D.), 60 
N. W. Rep. 156; City v. Bolling, 101 Va. 182. 

(22 City v. Bolling, 101 Va. 182. See Win- 
throp v. New England, 180 Mass. 464. 

(23 Easton v. Covey, 74 Ind. 262; Welch v. 
Hotchkiss, 39 Conn. 140. See City of Eureka 
v. Wilson, supra; Newton v. Joyce, 166 Mass. 83. 

(24) See Ah He v. Crippen, 19 Cal. 491; Ah 
Lou v. Choate, 24 Cal. 562. 





ings erected along the line of streets, parkways, 
or boulevards bordering on public parks, when 
provision has been made for compensation to 
persons sustaining damage to their property by 
reason of the limitations on its use. 

The power inherent in every sovereignty to 
regulate, restrict or terminate the enjoyment of 
property by its owner is comprised under three 
heads, viz.: taxation, police and eminent do- 
main. The first cannot operate solely upon a 
single individual. Its burdens must be propor- 
tioned, and no specific property may be taken 
except upon failure of the owner to pay the 
money sum assessed. The second is of its nature 
specific, but may be exercised only for the pre- 
servation of the public health, morals, peace or 
safety. With the last, either as an inherent at- 
tribute or subsequent limitation, is connected 
the right of owners to just compensation.2* 
But the purposes for which property may be 
taken are here more numerous by reason’ of this 
very restriction of just compensation. It is but 
a compulsory alienation of the whole or a part 
of the citizen’s property to public uses for a 
fair price. The courts have said in effect that 
any reasonable benefit or utility to the public 
under the circumstances of the case would jus- 
tify the exercise of eminent domain at the dis- 
cretion of the legislature.2° 

“The uses,” it has been said, “which should 
be deemed public in reference to the right of the 
legislature to compel an individual to part with 
his property for a compensation, and to author- 
ize or direct taxation to pay for it, are being 
enlarged and extended with the progress of 
the people in education and _ refinement.’27 
It is only within a few years that lands have 
been taken for public parks. Now the right to 
take land for this purpose is generally recog- 
nized and frequently exercised.28 

The legislature, in considering the capacity in 
which it should act in regulating the height of 
buildings and the like, has in most cases wisely 
chosen that of eminent domain, and provided 
for compensation to the person whose property 
from a certain point above the earth to the sky, 
as it were has been taken. And when the con- 
stitutionality of these Acts have been brought to 
bar the courts have not hesitated to declare in 
their favor as in every respect in accordance with 


(25) Kohl v. United States, 91 U. S. 3871; 
Lewis, Bminent Domain, sec 3; Commonwealth v, 
Alger, 7 Cush. 53; Boom v. Patterson, 98 U. S. 
406. 


(26) See Attorney Gen. v. Williams, 174 
Mass. 476, 55 N. E. Rep. 77. 

(27) Attorney Gen. v. Williams, supra. 

(28) People v. Solomon, 51 Ill. 37; State v. 


Henry, 38 Minn. 266; Matter of Etc., 50 N. Y. 

493: Holt. v. Summerville, 127 Mass. 408; Foster 

v. Com’rs, 133 Mass. 321; Shoemaker v. United 

States, 147 U. S. 282; Matter of Com’rs of Cen- 

tral Park, 63 Barb. 282; Hammelt v. Phila., 65 
Pa. St. 146. 
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the laws regulating the taking of property by 
right of eminent domain.?9 

5. Regulation of Height of Buildings Under 
the Police Power—It seems that regulations in 
regard to the height of buildings in cities may 
be made by legislative enactments in the exer- 
cise of the police power. The right to make such 
regulations has been asserted in New York and 
Massachusetts.2° While the Massachusetts statute 
was upheld mainly on the ground that provision 
had been made for compensation to the owner 
sustaining damage to his property as a result of 
the operation of the law, the court stated gener- 
ally that “it would be hard to say that this stat- 
ute might not have been passed in the exercise of 
the police power, as other statutes regulating the 
erection of buildings in cities are commonly pass- 
ed.’’31 The New York law provided that “the 
height of all dwelling houses and of all houses 
used or intended to be used as dwellings for more 
than one family” thereafter to be erected in the city 
of New York should not exceed eighty feet in 
streets and avenues exceeding sixty feet in 
width. “We have no doubt,” declared the New 
York court, when reviewing this enactment, 
“of the competency of the legislature in the ex- 
ercise of the police power under the constitution 
to pass such an act.”8* The main purpose of 
the New York statute was to regulate the height 
of tenement and apartment houses, “which are 
becoming very numerous in New York.” 

6. Regulation of Height and Location of 
Buildings for Aesthetic Purposes —Buildings 
have never been controlled by law with a view 
to securing beauty or symmetry in this country, 
though such regulations are not unknown in 
Europe. The establishment of an official stan- 
dard of beauty is hardly sufficient warrant for 
the exercise of the police power. Municipal 


(29) Attorney General v. Williams, 174 Mass, 
476; affirmed, Williams v. Parker, 188 U. S. 491; 
Parker v. Com., 178 Mass. 199. See City of St. 
Louis v. Hill, 116 Mo. 527; St. Louis v. Dorr, 
145 Mo. 466. In the case of Atty. Gen. v. Wil- 
liams, supra, the court said, speaking of a 
statute to regulate the height of buildings in 
certain situations, and under certain circum- 
stances: “It differs from most statutes relative 
to this subject in providing compensation to 
persons injured in their property by the limi- 
tations which it creates. In this respect it 
conforms to the constitutional requirements for 
the taking of property by the right of eminent 
domain.” 


(30) Watertown v. Mayo, 109 Mass. 315: 
Salem v. Mayners, 123 Mass. 372; Sawyer v. 
Davis, 136 Mass. 239; Talbott v. Hudson, 16 
Gray, 417. In Attorney General v. Williams, 
174 Mass. 476, 55 N. E. Rep. 77, the statute un- 
der consideration limited the height of build- 
ings erected along the line of streets, etc., 


bordering on a public park. 


(31) Attorney Gen. v. Williams, supra. See 
also Parker v. Com’rs, 178 Mass. 199, 59 N. E. 
Rep. 634. 


(32) People v. D’Oench, 111 N. Y. 359. 





building regulations are, as a rule, enacted for 
the protection of the public health and safety. 
A statute, however, which is merely for the 
benefit of individual owners of property, to pre- 
serve the architectural symmetry of property in 
certain situations, has no relation to the public 
health and safety,-and is for this reason void. 
The purpose for which such a law is designed 
will not, it is held, justify the taking of a right 
in land against the will of the owner. “But 
if the legislature,” it has been said, “for the bene- 
fit of the public was seeking to promote the 
beauty and attractiveness of a public park in 
the capital of the commonwealth, and to prevent 
unreasonable encroachments upon the light and 
air which it had previously received, we cannot 
say that the law-making power might not deter- 
mine that this was a matter of such public in- 
terest as to call for an expenditure of public 
money, and to justify the taking of private prop- 
erty.”55 A city, however, cannot in the exercise of 
its usual and customary powers, provide for the 
refusal of building permits to persons desiring to 
build, unless the size, general character and ap- 
pearance of the building to be erected conforms 
to the general character of buildings previously 
erected in the same locality, and will not in any 
way tend to depreciate the value of surrounding 
improved and unimproved property. And it is 
an open question, it is held, whether the power 
to enact such an ordinance can be conferred upon 
a city at all.3¢ 


It has also been held that the purpose of mak- 
ing a parkway attractive will not justify a re- 
quirement that owners place their buildings a 
certain number of feet back of the line of the 
boulevard,*5 nor the prohibition of business avo- 
cations in property fronting thereon.%¢ 

Where the purposes of such requirements and 
prohibitions are purely aesthetic, the impairment 
of property rights, even upon payment of com- 
pensation, will not pass unchallenged. An or- 


(33) Attorney Gen. v. Williams, 174 Mass. 
476, 55 N. E. Rep. 77. See Williams v. Parker, 
188 U. S. 491; Parker v. Com’rs, 178 Mass. 199. 
59 N. E. Rep. 634. 


(34) Bostock v. Sams, 95 Md. 400, 52 Atl. 
Rep. 665. See Williams v. City of Boston, 190 
Mass. 541. 


(35) St. Louis v. Hill, 116 Mo. 527, 21 L. R. 
A. 226. In this case it was held that the 
“Boulevard law,” authorizing cities to estab- 
lish a building line on boulevards to which all 
buildings must conform, and forbidding the 
erection of buildings nearer the street than 
such line, without providing for compensation 
to owners of the land so affected, was uncon- 
stitutional, as depriving them of property with- 
out due process of law. 


(36) St. Louis v. Dorr, 145 Mo. 466. In this 
ease an ordinance, providing that buildings 
fronting on a certain street “shall be used for 
residences only, and no business avocations 
whatever shall be allowed to be followed in 
the same,” was held invalid. 
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dinance intended to preserve the sightliness of a 
bridge, which attempts to prohibit the erection 
of buildings on either side of the same, is in 
violation of vested rights and in contravention 
of the authority usually and customarily exer- 
cised by cities.37 

7. Fire Escapes to Buildings—A law requir- 
ing all buildings of a designated height, other 
than private residences, to be provided with suit- 
able fire escapes, to be erected after notice from 
fire inspectors, may be enacted under the police 
power of the state.38 Such laws are necessary for 
the protection of the public safety. They do not 
deny to the owner the use of his property, any 
more than do those laws known as building regu- 
lations, which forbid the erection of frame struc- 
tures within prescribed limits, or define the thick- 
ness or strength of walls, etc., and they may be 
classed with those laws which direct the demo- 
lition of structures falling to decay or other- 
wise endangering the lives of passers-by. Stat- 
utes of the latter kind, so far as they are rea- 
sonable in their character, and adapted to ac- 
complish the purpose for which they were en- 
acted have uniformly been held to be within 
the constitutional authority of the legislature in 
its just exercise of the police power of the 
state.5? 

8. Use of Buildings—The legislature, or a 
city council, in the exercise of the police 
power, may prohibit the use of buildings in 
certain cities or towns for carrying on, with- 
out permission, trades necessary and lawful 
in themselves, but which, in their ordinary 
exercise, may become public nuisances.‘ 


37) Farist Steel Co. v. Bridgnort, 60 Conn. 


(38) City v. Steinkamp, 54 Ohio St. 284. 

(39) Louisville, ete., Co. v. Louisville (Ky.), 
80 S. W. Rep. 1169; Ex parte White, 67 
Cal. 102; St. Paul v. Dow, 37 Minn. 20; 
Hennesy v. St. Paul, 37 Fed. Rep. 565; Hubbard 
v. Patterson, 45 N. J. Law, 310; People v. D’- 
Oench, 111 N. Y. 859; Phila. v. Colston, 13 
Phila. 182; Fire Dept. v. Wendell, 13 Daly, 427; 
P. & W.’s Pub. Health & Safety, secs. 326, 341; 
Fire Dept. v. Chapman, 10 Daly, 377; Grant vy. 
Slater Mill, ete., Co., 14 R. I. 380. See Lawton 
v. Steele, 152 U. S. 133. 


(40) Watertown v. Mayo, 109 Mass. 315. A 
law, it was held in this case, prohibiting the 
use of any building, not then so used, in any 
city or town of more than 4,000 inhabitants, 
for carrying on, without permission from the 
mayor and aldermen or the selectmen thereof, 
“the business of slaughtering cattle, sheep or 
other animals, or for melting establishments, 
or for other noxious and offensive trades.or oc- 
cupations,” is a constitutional exercise of the 
police power of the state. Misuse of the po- 
lice power, it was held, is not shown by the 
fact that the business restrained is a necessary 
and lawful business, which has not yet become 
a public nuisance in fact, or been deolared to 
be such by statute. The law interferes for the 
protection of the public by preventing in ad- 
vance threatened and probable injury. Expo- 
sure to danger is itself an injury, it was said. 





They may prohibit the use of wooden build- 
ings for laundries in large and closely built 
cities.41 And they may enjoin the use of build- 
ings for such business, trades and occupations as 
varnish making,4? pottery manufacturing,*? gas 
manufacturing,** soap factories, *5 lime kilns,4¢ 
garbage crematories,47 fat rendering establish- 
ments,*® fertilizer factories,4® slaughter houses,5° 
tallow factories,5! tanneries,5? stables in certain 
distrécts,5> pest houses for the itreatment of 
smallpox patients,5* and blacksmith’s shops in 
certain localities55 But a law which makes it 
a misdemeanor to rent a house to certain persons, 
without reference to the use to be made of the 
house by the lessee, is in violation of common 
rights and is void.5¢ 

9. Building Contracts and Mechanics’ Liens. 
—It is not unreasonable as to either contractor 
or sub-contractor, for one who improves his 
property, either by the erection of new or tae 
improvement of old buildings, to stipulate in 
the contract therefor that no mechanics’ liens 
shall be filed against such property.57 And 
a law which requires the written consent 
of a sub-contractor in order to bind him by a 
stipulation of this kind in a contract for the im- 
provement of property, entered into between the 
owner and the original contractor, is unconstitu- 
tional and void.58 

The legislature cannot give a lien to sub-con- 
tractors without regard to the state of the ac- 
count between the owner of a building and the 


(41) Ex parte Sing Lee, 96 Cal. 354. See 
Laundry Ordinance Case, 7 Sawy. 528; In re 
Stockton Laundry, 26 Fed. Rep. 611. 

(42) Rex v. Neil, 2 C. & P. 483. 

(43) Ross v. Butler, 19 N. J. Eq. 294. 

(44) Rosenheimer v. Standard, etc., 36 N. 
Y. Ann. Div. 1. 

(45) Winslow v. Bloomington, 24 II. App. 
647. 

(46) Hutchins v. Smith, 63 Barb. 252. 

(47) Kubb v. New Brighton, 20 Miscl. (N. 
Y.) 477. 

(48) Seacord v. People, 121 Ill. 623; Grand 
Rapids v. Welden, 97 Mich. 82. 

(49) Chappel v. Funk, 57 Md. 465; Susque- 
hanna Co. v. Spangler, 86 Md. 562. 

(50) Bishop v. Banks, 33 Conn. 121; Terri- 
tory v. Denver (N. M. 1904), 78 Pac. Rep. 74; 
Menke v. Hopeman, 87 Ill. 450; Moses v. State, 
58 Ind. 185; Fay v. Whitman, 100 Mass. 76. 

(51) Winslow v. Bloomington, 24 Ill. App. 
647. 

(52) ‘Pennoyer v. Allen, 56 Wis. 502. 

(53) Drysdale v. Dugas, 26 Can. Sup. Ct. 20; 
Flint v. Russell, 5 Dill. (U. S.) 151; Gempp v. 
Bashman, 60 ‘Ill. App. 84; Filson v. Crawford, 
5 N. Y. Supp. 882. 

(54) Haag v. County, 60 Ind. 511. 

(55) MecMoran v. Fitzgerald, 106 Mich. 649. 

(56) ‘Milliken v. City, 54 Tex. 388. 

(57) Woten v. Wolff, 162 Pa. St. 153. 

(58) Waters v. Wolff, supra. See McMasters 
v. School, 162 Pa, St. 260; Palmer v. Tingle, 40 
N. E. Rep. 313. 
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principal contractor, or the character of the 
contract between them. Such interference with 
the freedom of contract the people have re- 
served from the legislature5® Neither have 
the people invested the legislature with pow- 
er to provide that the contractor snall be the 
agent of the property owner in ordering work 
or materials to be used in the construction of a 
building in the absence of any agreement to that 
effect between them.*° It is not for the 
public welfare, it is declared, that the  lib- 
erty of contract should be taken away from 
the owner of a building, to enable the seller 
of materials to collect their value from a per- 
son who never purchased them, and perhaps has 
already fully paid the one with whom he cor 
tracted for all he has received. There can be 
no public necessity for making a contractor the 
agent of the owner who improves his property, 
to enable the seller of materials to collect his 
pay from such owner, when he does not owe 
the seller and has no _ contract with him.®! 
Nor is there any justification for a law pro- 
viding that a sub-contractor doing work or fur- 
nishing materials to be used in the improvement 
or construction of a building shall be entitled to 
a lien, irrespective of any stipulation to the con- 
trary in the building contract.® 

If the legislature possessed the power to enact 
measures of this kind, it could frame new con- 
tracts and substitute them for the ones made by 
the parties thus interfering with their constitu- 
tional right of contracting. But since it pos- 
sesses no such power, a law giving a lien in the 
manner stated would confer no rights, and all 
to whom the contractor became indebted in the 
course of the improvement would be bound by 
the terms of the contract between him and the 
owner.®* The legislature, however, may prescribe 
reasonable regulations as to the kind of notice to 
be given to sub-contractors and material men of 
the terms of the contract between the owner and 
the person with whom he bareains—the princi- 
pal contractor, such as that it shall be in writing, 
and be recorded, etc.®4 

O. H. MYRICK. 
Los Angeles, Cal. 


(59) Jones v. R. R. Co., 79 Fed. Rep. 477; 
Waters v. Wolff, 162 Pa. St. 153. See-Palmer 
v. Tingle, supra. 


(60) Waters v. Wolff, supra. See Chi., etc., 
Co. v. Newcomb (Colo.), 74 Pac. Rep. 786. 


(61) Palmer v. Tingle, 55 Ohio St. 423, 45 N. 
E. Rep. 313. 


(62) Waters v. Wolc, supra. 


(63) Palmer v. Tingle, 55 Ohio St.'423, 45 N. 
E. Rep. 313. 


(64) Waters v. Wolff, supra. See McMartin 
v. School, 162 Pa. St. 260; Shangnessy v. Amer. 
Surety Co., 138 Cal. 543. 


‘ment is as follows: 





SALES—CONTRACT—OFFER TO SELL. 





SIMPSON & HARPER v. SANDERS & JEN- 
KINS. 


Supreme Court of Georgia, Feb, 26, 1908. 


A executed to B an instrument under seal, 
which recites that for and in consideration of 
the sum of $1, the receipt of which is acknowl- 
edged, “A hereby sells (to B) his entire shingle 
output” between the 1st of March, 1905, and the 
ist of March, 1906, local wagon trade excepted, 
at a stated price per 1,000. B did not agree to 
purchase the shingles, nor to assume any obli- 
gation in respect thereto. Held that, inasmuch 
as the writing was not mutually binding upon 
both parties, this was not a contract of sale, 
but was merely an offer or proposal to sell, 

It appearing, however, that the offer or agree- 
ment to sell was based upon a valuable consid- 
eration, it amounted to an option binding the 
promisor to make the proposed sale if accepted 
by the promisee, and was irrevocable until the 
expiration of the time agreed upon by the par- 
ties during which the offer was to remain open; 
and, if acceptance were made within such time, 
it would complete the contract. 


This case arose upon the issues made by 
a petition filed by Simpson & Harper, plain- 
tiffs, against Sanders & Jenkins, as 4a part- 
nership and as individuals, defendants, and 
demurrers filed by said defendants. The peti- 
tion contains two counts, the first of which al- 
leges, in substance, the following facts: 
Petitioners are wholesale dealers in shingles 
and lumber, and defendants are manufacturers 
of shingles. On February 23, 1905, the de- 
fendants executed and delivered to petitioners 
the following instrument: “This agreement 
entered into this the 28d day of Feby., 1905, 
between Sanders & Jenkins, of the coun- 
ty of Calhoun, Ga., of the first part, and 
Simpson & Harper, of the county of Fulton, 
State of Georgia, party of the second part, 
witnesseth: The consideration of this agree- 
One dollar ($1.00) cash 
in hand this day paid, the receipt of which is 
hereby acknowledged by the party of the first 
part, and the faithful performance of the 
agreement hereinafter specified, and which is 
hereby made a part of this contract. Said 
party of the first part hereby sells their en- 
tire shingle output from March ist to Septem- 
ber first, for No. 1s at $2.00; and March ist to 
October ist, for No. 2s at 75 cents. Beginning 
September ist for No. 1s, and October ist for 
No. 2s, until March ist, 1906, No. 1 shingles 
at $2.25, No. 2 shingles at $1.00, f. o. b. cars 
Edison, Ga. * * * No shingles to be sold 
to anyone else other than Simpson & Harper, 
local wagon trade excepted. (Signed) Sand- 
ers & Jenkins (L. S.), per R. L. Jenkins (L. 
S.)” By a subsequent amendment “petition- 
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ers allege that the prices mentioned in the 
contract are for shingies by the thousand, 
* * * and that both they and the defen- 
dants well understood at the time said con- 
tract was entered into that such was the mean- 
ing thereof.” And: “By virtue of the provisions 
of said agreement, and for and upon the con- 
sideration therein expressed. and the _ ac- 
ceptance by plaintiffs of said contract, and the 
entering by plaintiffs upon the execution 
thereof upon their part, and plaintiffs con- 
tinuing to execute the same, the defendants 
sold to your petitioner exclusively, and peti- 
tioner became bound to pay therefor, the en- 
tire shingle output of defendants for the 
period and ‘at the prices stated in said agree- 
ment, said agreement extending from the Ist 
day of March, 1905, to the 1st day of March, 
1906.” Petitioners faithfully performed at 
all times the obligations resting upon them 
under said agreement, and, in pursuance 
thereof, did take from the defendants, and 
pay the defendants therefor at the prices 
named in the said agreement, shingles deliver- 
ed to petitioners by defendants under said 
agreement during the months of March, April, 
May, June, July, and August, 1905. In the 
month of September, defendants removed their 
shingle mill from Edison to Carnegie, “a dis- 
tance of a few miles.” And on October 3d, 
defendants wrote to petitioners a letter, stat- 
ing that: “After looking over our contract, 
we feel that we have complied with it as 
far as it holds us. While at Edison we gave 
you the entire mill cut, and we feel that the 
contract does not hold us at our new loca- 
tion.” And since that date defendants have 
refused to deliver the petitioners any shingles 
under said agreement. Petitioners charge 
that the shingle output of defendants’ mill, 
local wagon trade excepted, from Ottober 3, 
1905, to March 1. 1906, was 812.500 No. 1 
shingles per month, and 437,500 No. 2 shin- 
gles per month. The petition alleges specifi- 
cally the amount of “the excess of the 
market price of No. 1 (and No. 2) shingles, 
f. o. b. cars at Edison (during the months of 
October, November, and December, 1905, and 
January and February, 1906), over the price 
of No. 1 (and No, 2) shingles stated in said 
contract.” And petitioners allege that they 
are entitled to recover from the defendants 
“the excess of such market price over the 
price stated in said agreement for said 
months for the amount of the entire shingle 
output of defendants, local wagon trade ex- 
cepted.” The second count of the petition al- 
leges that “under and by virtue of said writ- 
ing, and for and upon the consideration there- 
in expressed, the defendants gave to your 
petitioners the option and exclusive right to 





take from defendants the entire shingle out- 
put of defendants, local wagon trade except- 
ed, from March 1, 1905, to March 1, 1906, at 
the prices named in said writing. Your peti- 
tioners, acting under, and by virtue of said 
agreement, exercised their said option and 
took from the defendants their entire shingle 
output, local wagon trade excepted, for the 
period extending from the 1st day of March, 
1905, to the 1st day of October, 1905, paying 
to the defendants therefor the prices stated in 
said agreement. * * * Petitioners have 
been at all times during said period from 
March 1, 1905, to March 1, 1906, ready, will- 
ing, and able to take and pay for the entire 
shingle output of defendants, local wagon 
trade excepted, at the prices stated in said 
agreement, and have so notified defendants; 
but, in violation of their agreement, the de- 
fendants on and from October 3, 1905, have 
refused to deliver to your petitioners the en- 
tire shingle output of defendants, local wagon 
trade excepted, or any part thereof.” Where- 
fore petitioners allege that they have been 
injured and damaged as set out in the first 
count. The defendants demurred generally 
and specially to the allegations of the petition. 
The court sustained the general demurrer, 
and dismissed the petition. The plaintiffs ex- 
cepted. 

BECK, J. (after stating the facts as above): 
1. Considered as a contract of purchase and 
sale, the instrument set forth in the state- 
ment of facts, and signed by the defendants 
in error, was unilateral and wanting in mutu- 
ality. By the terms of that instrument the 
defendants agreed to sell to the plaintiffs the 
entire shingle output. with certain specified 
exceptions, of their mills located at a 
designated point. The instrument. as we 
have seen, was signed only by the defendants. 
Under its terms no promise was made, nor 
obligation entered into by the plaintiffs. If 
the plaintiffs had not seen fit to give an order 
for the output of the defendants’ mill, the 
defendants could not, by tendering or shipping 
shingles to the plaintiff, have compelled 
the latter to either take or pay for them. A 
promise by the plaintiffs to take the contem- 
plated output of the defendants’ mill, if 
made at the time of the execution of the in- 
strument referred to, would have been a good 
consideration for the promise or undertaking 
of the defendants; but no such promise or 
undertaking was made or entered into by the 
plaintiffs. In Morrow vy. Southern Express 
Co., 101 Ga. 810, 28 S. E. Rep. 998, it was 
said: “Where mutual promises are relied 
upon as a consideratiOn to support a contraet, 
the obligations of the contract must be 
mutually binding upon the respective parties; 











450 


CENTRAL LAW JOURNAL. 


No. 23 








and, if one assume under such an agree- 
ment to do a special act beneficial to another, 
and that other under the terms of thé con- 
tract is under no obligation to perform any 
act of corresponding advantage to the former, 
the agreement is without such consideration 
as will support the promise of the party as- 
suming to perform.” See, also, Cooley v. 
Moss, 123 Ga. 707, 51 S. E. Rep. 625, and cases 
there cited. Broom’s Common Law (9th Ed.) 
300. 

That a promise by one, with nothing to re- 
turn, is void, is axiomatic. Bishop on Con- 
tracts (2d Ed.), 35. Difficulty has been 
found, however, in the application of this 
axiomatic, elementary principle in certain cases 
because of the peculiar facts of the 
cases which either took or seemed to take 
the peculiar case from out of the aperation of 
the rule. But in the present case, so far 
as it is sought to have the instrument under 
consideration declared a valid and binding 
contract of purchase and sale, there are no 
facts to prevent the application of the rule. 
If Simpson & Harper, who are now seeking 
to enforce the alleged contract, had for any 
reason seen fit to decline to order’ shingles 
manufactured at the defendants’ mill, the 
defendants could not have compelled them 
to receive and pay for the shingles, for the 
very simple reason that they had never 
agreed or promised to do so. But, while we 
are ciear that the instrument cannot be up- 
held as a binding contract of bargain and 
sale because of its lack of mutuality, and 
that, therefore, the court was right in sus- 
taining the general demurrer to the first count 
of the petition, we are of the opinion that 
the second count, which declared upon 
the contract as an option given for a valid 
consideration, set forth a cause of action, and 
was not open to attack by general demurrer. 

Disregarding the form of the instrument, and 
considering it in the light of all of its pro- 
visions, the instrument vests the plaintiffs 
with certain rights, inchoate at the time 
of the signing of the instrument, but which 
might accrue and did accrue upon the doing 
of certain things by them. Inasmuch as this 
contract under seal, and made in consideration 
of the sum of $1, binds the signer to 
sell, but imposes no counter obligation § to 
buy upon the contemplated purchasers, it 
amounted to no more than an offer or proposal 


of sale. In the case of Black v. Mad- 
dox, 104 Ga. 157, 30 S. E. Rep. 723, it was 
said: “By Section 3645 of the Civil Code ui 


1895, the law governing such contracts is laid 
down in the following terms: ‘The consent 
of the parties being essential to a contract, 
until each has assented to all the terms, the 





contract is incomplete; until assented to 
each party may withdraw his bid or proposi- 
tion, unless a given time is agreed on in 
which the other party may assent.’ It would 
thus seem to be our law that, where a period 
of time is given in which the proposition may 
be accepted, such proposition cannot be 
withdrawn before the expiration of such 
time. The principle upon which continuing 
offers ripened into a contract, by acceptance 
before withdrawal, proved of great benefit 
in commercial transactions, but was in part 
unsatisfactory to the individual receiving the 
offer by reason of its liability to be with- 
drawn at a time when it was of most vaiue to 
him, and the inconvenience thus felt gave 
rise to an endeavor to prevent withdrawal, 
and at the same time leave the party to whom 
the offer was made free to accept or reject 
the same. 21 L. R. A. note on page 128. 
This purpose was accomplished by pro- 
curing from the proposed vendor an obliga- 
tion binding him to make a contract of sale. 
It is just as competent for a man to bind 
himself to make a contract of sale as it is 
for him to bind himself by a contract of 
sale. De Rutte v. Muldrow, 16 Cal. 6505. 
The obligation by which one binds himself to 
sell, and leaves it discretionary with the 
other party to buy, is what is termed in law 
an ‘option,’ which is simply a contract by 
which the owner of property agrees with an- 
other person that he shall have a right to 
buy the property at a fixed price within a 
certain time. Ide v. Leiser, 10 Mont. 5, 24 


Pac. Rep. 695, 24 Am. St. Rep. 17. In such 
contract two elements exist: First, the offer 
to sell, which does not become a _ contrace 


until accepted; second, the completed contract 
to leave the offer open for the _ speci- 
fied time. These elements are wholly in- 
dependent, and cannot be treated together 
without great liability to confusion and error. 
21 L. R. A. 128, note. * * * Such a contract 
(to leave the offer open for the specified time) 
is subject to all the rules governing other 
contracts, and in general must be supported by 
a consideration, Coleman v. Applegarth, 68 Md. 
21, 1 Atl. Rep. 284, 6 Am. St. Rep. 417. Where a 
consideration is paid for the option, however, 
the party making the offer cannot lawfully 
withdraw it. If the offer is in writing, for a 
valuable consideration, and time is given 
within which it shall stand open for accept- 
ance, such option during the time _ specified 
is irrevocable. Weaver vy. Burr, 31 W. Va. 
736, 8 S. E. Rep. 743, 3 L. R. A. 94; Brad- 
ford v. Foster, 87 Tenn. 4, 9 S. W. Rep. 195; 
Linn v. McLean, 80 Ala. 360; Souffrain v. Mc- 
Donald, 27 Ind. 269; Herrman vy. Babcock, 
103 Ind. 461, 3 N. E. Rep..360.” The rule, 
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therefore, may be regarded as settled, that a 
contract by which the owner of property 
agrees with another person that the latter shall 
have a right to buy the property at a fixed price 
within a certain time, if based upon a valid 
consideration, is binding, and may be en- 
forced. In Black v. Maddox, supra, it was 
held that a consideration of $1, the instru- 
ment relied upon being under seal, was suffi- 
cient to support the option. And in Mathews 
Slate Co. v. New Empire Slate Co. (C. C.) 
122 Fed. Rep. 972, it was said: “This court 
is of the opinion that if two persons enter 
into a contract in writing under seal, by which 
one party, in consideration of $1, the payment 
of which is acknowledged, agrees to sell and 
convey to the other party within a specified 
time certain lands and premises, on payment 
by the other party of a specified considera- 
tion, such contract is valid and binding.” 

The instrument sued on in the present case, 
the same being under seal, contains the fol- 
lowing language: “The consideration of this 
agreement is as follows: One dollar cash in 
hand this day paid, the receipt of which is 
hereby acknowledged by the.party of the 
first part, and the faithful performance of 
the agreement hereinafter specified, and which 
is hereby made a part of this contract. Said 
party of the first part hereby sells their entire 
shingle output (local wagon trade excepted) 
from March 1st to Sept. Ist (1905), for No. 1s 
at $2.00, and March 1st to Oct. ist, for No. 2s 
at 75 cents. Beginning Sept. 1st for, No. 1s, 
and Oct. 1st for No. 2s, until March Ist, 1906, 
No. 1 shingles at $2.25, and No. 2 shingles at 
$1.00.” As we have pointed out above, the 
words, “hereby sells their entire shingle out- 
put,” amount to nothing more than an offer 
or proposal of sale. The “output” of shingles 
contemplated was of shingles not then manu- 
factured and on hand, but of shingles to be 
manufactured after the date of the signing of 
the agreement. But, inasmuch as this under- 
taking was founded upon a sufficient consider- 
ation, it was a valid and binding contract 
upon the part of Sanders & Jenkins to sell 
and deliver to Simpson & Harper their entire 
shingle output, local wagon trade excepted, 
between the dates named in the contract, up- 
on the acceptance by the latter of the terms 
of the offer within the time contemplated by 
the contract. 

It may be that the terms of the instrument 
are not perfectly clear as to when the orders 
for shingles were to be given, and the time 
within which the offer was to remain open. 
But, if the instrument be ambiguous in this 
respect, parol evidence, which does not take 
from or vary the terms of the writing, is ad- 
missible to show the meaning put upon it by 





both parties at the time of its execution, and 
the court will also hear evidence as to the at- 
tending circumstances, in order to explain the 
ambiguity. Civ. Code, 1895, Sections 3673, 3675; 
Armistead v. McGuire, 46 Ga. 232; Novelty 
Hat Co. v. Wiseberg, 126 Ga. 800, 55 S. E. 
Rep. 923. And if the instrument, embracing 
the proposal or offer to sell, is silent as to 
the time given for acceptance, the offer will 
be construed to remain open for a_ reason- 
able time. Stone v. Harmon, 31 Minn. 512, 
19 N. W. Rep. 88; Larmon v. Jordan, 56 III. 
204; Fitzpatrick v. Woodruff, 96 N. Y. 565. 

Special demurrers as well as general de- 
murrers were filed by the defendants; but it 
is inferable from the order passed in the case 
that only the questions raised by the gerieral 
demurrer were decided by the court below, and 
we have not undertaken to pass upon the 
questions made by the special demurrers, and, 
in remanding the case, have left open such 
questions aS were made by the special demur- 
rers to be determined. 

Judgment reversed. All the Justices con- 
cur, except HOLDEN, J., who did not pre- 
side. 


Note.— Certainty—Mutuality — Acceptance. — 
Certainty.—It is to be regretted that the court 
did not discuss this contract from the stand- 
point of certainty, as that is a point which 
has given rise to more or less confusion in the 
decisions, it being generally held that the sub- 
ject matter of a contract must be pointed out 
with certainty, -. that in case of a breach of 
the contract, damages can be fixed. Thus it 
has been held that a contract to purchase of 
a cigar dealer all the cigars one may want 
for a year is unenforceable because so uncertain 
that in case of a breach it would be impossible 
to assess damages. It would also be impossible, 
or nearly so to determine whether or not there 
had actually been a breach of the contract be- 
cause if the party failed to make purchases he 
might well say that he did not want’ the 
cigars. The principal case differs from that 
in the fact that here the agreement is to Sell 
at certain prices named, the entire output of 
shing.es except such as might be sold to the 
local trade. The case from this standpoint 
would not be without difficulty. See Bryant 
v. Smith, 87 Mich. 49 N. W. Rep. 889. In 
McKeever v. Canonsburg Iron Co., 138 Pa. 184, 20 
Atl. Rep. 939, defendant contracted to buy from 
plaintiff as much coal as he should require for 
his mill. Afterwards he substituted natural gas 
for part of the fuel used, Held, that he was 
sti!l bound to buy as much coal of plaintiff as 
he actuaily used, though he was not required to 
buy as much as he would have bought if he had 
not used gas. 

Matuality.—A careful reading of the so-called 
contract will show the fact to be as found by 
the court that the agreement was without mu- 
tuality. In other words, the sellers agreed to 
sell at a certain range of prices, but the buyers 
did not enter into any agreement whereby they 
became bound, and hence there was no mutu- 
ulity shown; as is well said by the court, the 
buyers could not have been subjected to dam- 
ages for breach of contract had they refused 
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to accept the shingles. It is an elementary 
proposition in the law of contract that both 
parties must be bound, if the contract is to 
be valid. This principle is not at all peculiar 
to contracts of sale. 1 Parsons on Contracts 
(7th Ed.), p. 475; Pollock on Contracts (4th 
ed.), 2. 

Acceptence.—Whether or not the _ so-called 
contract in this case could be properly desig- 
nated as an offer to sell, or option which would 
become binding when accepted is a proposition 
not without difficulty. The agreement itself 
does not set any standard by which the rights 
of the parties may be measured and damages 
assessed, The output might be a thousand 
shingles a week or a hundred thousand or five 
hundred thousand shingles a week, and it is 
hard to see how a case can be maintained on 
such an agreement. Had the bill of sale or op- 
tion named a definite number of shingles per 
day or per week, there would be an index to 
go by in arriving at the rights and liabilities 
of the parties, In contracts of sales as in other 
contracts there must be an offer and acceptance. 
On the one side an offer to become bound in 
consideration of the other party becoming 
bound. By acceptance, the offer to become 


bound is accepted .with all of its condi- 
tions, and he who accepts becomes in 
turn bound to _ the. offeror. Each party is 
then under an obligation to the other, 


the obligation being of such a nature that it 
must be performed or the party failing to per- 
form will be subject to damages. See Baston 
v. Toronto Fruit Vinegar Co., 4 Ont. L. Rep. 
20; Lee Silver Min. Co. v. Omaha, ete., 16 Colo. 
118: Moody v. Standard Wheel Co.. 20 Ind. App. 
422; Patton v. Arney, 95 Iowa, 664; Smith v. 
Gowdy. 8 Allen (Mass.), 566; Moulton v. Ker- 
shaw, 59 Wis. 316. 

This case is another of the many cases which 
involve the application of well-known  prin- 
ciples of law to an _ unusual state of facts. 


The’ principles are well established and 
everywhere recognized, but as so frequently 
occurs these principles must be applied to 


quite unusual and as 
in this case a result of the efforts of. par- 
ties entirely ignorant of the fundamen- 
tals of the law of contracts. This causes us to 
observe that the lawyer has to deal almost in- 
variably with conditions not as he would like 
to have them, but as they are, and usually they 
are as muddled as it is possible for persons 
ignorant of the law to make them before seek- 
ing legal advice. In other words, cases do not 
always fall easily within some _ well-defined 
classification, of the law. 


a state of facts 





BOOK REVIEWS. 





AMERICAN STATE REPORTS, VOL. 116. 

The selection of cases reported in this vol- 
ume are well up to the standard of the preced- 
ing volumes of the same series. The cases re- 
ported are selected from the latest decisions 
of the courts of last resort of the various states. 
Important subjects are thus presented, showing 
the doctrines adhered to in the several juris- 
dictions at the present time. In addition to the 
cases reported there are extensive tase notes, 
citing additional authorities and presenting the 
rulings in other jurisdictions. In a seven-page 
note the subject of bribery and solicitation of 
bribes is presented, the authorities carefully 
reviewed and analyzed; many cases on the law 
of insurance are contained in the volume, as 





well as cases on mandamus of corporations, 
“due care,” with a 20-page note on “when the 
exercise of due care will be presumed,” also 
constitutional law. There is also a case on im- 
potency as a ground for divorce, with a care- 
ful review of authorities in an extensive note. 
Extortion is treated in a note of 30 pages, re- 
viewing the authorities to date. Numerous 
other important branches of law are ably pre- 
sented in the cases reported, as well as in the 
case notes. Published by the Bancroft-Whitney 
Company, San Francisco, Cal. 


PATTISON’S MISSOURI DIGEST, VOL. 8. 

The eighth volume of this excellent digest 
brings the series down to volume 200, of the 
supreme court reports and vol, 120 of the court 
of appeals reports. The high standard set by 
Mr. Pattison in the previous volumes has been 
maintained and in some respects the work is 
superior. The general classification of sub- 
jects, catch words, ete., remains the same. The 
supject matter is arranged with great care, 
giving the gist of the decision from the stand- 
point of the subject under consideration. 

In this volume reference is made to the 
Southwestern Reporter series so that attorneys 
having access to that series will find the vol- 
ume of great assistance to them. Another 
advantage of the present volume is that in the 
Missouri reports reference is made not only to 
+he yolume and the page where the report is 
to be found, but the page where the subject 
matter under discussion is to be found is like- 
wise indicated, so that having found a point 
on which he wishes to read the opinion, the 
attorney may refer directly to the portion of 
the oninion which he is interested in. Published 
by Gilbert Book Co., St. Louis. 








JETSAM AND FLOTSAM. 


LAW BINDING. 

The committee on bindings of the American 
Association of Law Libraries is making an ef- 
fort to induce law book publishers to adopt a 
cloth or buckram binding instead of law-sheep 
binding. The late Judge James B. Bradwell 
was a pioneer in this as in many other things. 
For years he advocated in the Legal News the 
use of buckram as a binding. Mr. Edwin Ghol- 
sox, librarian of the Cincinnati Law Library As- 
sociation, presents the question from the eco- 
nomic point of view of the law library. He 
says: 

“The law libraries of the country are now 
facing a very serious problem. The income of 
most of them is limited, hence, if the larger 
part of their available funds are spent for re- 
bindings, the number of new books which they 
are able to purchase is correspondingly de- 
creased, and this, of course, works to the detri- 
ment of the publishers. 

It is no exaggeration for me to say, for it is 
based upon my own experience here, that ap- 
proximately one-fourth of the income of every 
large law library in the country is absolutely 
and needlessly wasted, and that this sum might 
be saved to them and put to a much better use, 
if the law book publishers would only adopt a 
good grade of cloth or buckram binding instead 
of the law-sheep they now use. The life of 
the best of this law-sheep exposed on open 
shelves to the action of an atmosphere laden 
with the gases thrown off in the combustion 
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of either soft or hard coal, averages less than 
four years, while a good article of cloth bind- 
ing, subject to the same conditions, will last 
indefinitely. Some eight years ago, when I 
took charge of this library, my first innovation 
was to substitute a heavy canvas instead of the 
law-sheep that had been used on our rebind- 
ings. Out of the ten thousand volumes bound 
in this material now on our shelves only one 
single volume has gone back to the bindery, 
and this upon a book which was subjected to 
the most constant and severe use. Of the new 


books which have come in during this same 
period, and which were bound in law-sheep, 
fully one-fifth have already had new bindings 


and hundreds of others are in a condition re- 
quiring it.” 








BOOKS RECEIVED. 


A Treatise on the Bankruptcy Law of the 
United States. Ry Harold Remington, Referee 
in Bankrupty, Cleveland, Ohio. Lecturer on 
the Law of Bankruptcy at Western Reserve 
University. Vols. 1 and 2. The Michie Com- 
pany, Law Publishers, Charlottesville, Va. 1908. 
Buckram. Price $12.80. Review will follow. 


A Treatise on the Incorporation and Organ- 
izai.on of Corporations Created under the “Busi- 
ness Cornoration Acts” of the Several States 
and Territories of the United States, including 
Therein a Synonrsis-Digest of the General In- 
corporation Acts of the Several Commonwealths, 
with Decisions Bearing Thereon, etc. By Thom- 
as Gold Frost, LL. D., Ph. D., of the New York 
Bar. Author of “Treatise on Guaranty Insur- 
ance,” “The French Constitution of 1793,” ete. 
Third Edition. Enlarged, and Revised to Janu- 
ary 1, 1908. Boston. Little, Brown and Com- 
pany. 1908. Price, $5.00. Review will follow. 


The Law of the Federal and State Constitu- 
tions of thé United States, with an Historical 
Study of their Principles. a Chronological Table 
of English Social Legislation, and a Comparative 
Digest of the Constitutions of the Forty-Six 
States. By Frederic Jesup Stimson. Boston. 
The Boston Book Company. 1908. Cloth. Price 
$3.59. Review will follow. 


The American State Reports, containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated, by 
A. C. Freeman. Volume 118. San Francisco: 
Bancroft-Whitney Company, Law Publishers 
and Law Booksellers. 1908. Review will fol- 
low. 


Handbook of the Law of Sales. Second Edi- 


tion Revised. By Francis B. Tiffany. Author of 
Death by Wrongful Act. St. Paul, Minn. West 
Publishing Co. 1908. Buckram. Price, $3.75. 


Review will follow. 


Treatise on the Law Covering Indictments, 
with Forms, Covering the General Principles of 
Law Relating to the Finding, Requisites and 
Sufficiency of Indictments, Combined with 
Forms which have Received Judicial Approval. 
Bv Howard C. Joyce, of New York City, Joint 


Author of “The Law of Nuisance.” Albany, N. 
Y. Matthew Bender & Co. 1908. Buckram. 
Price $7.50. Review will follow. 

The Compiled Laws of the State of Utah. 


1907. Compiled, Annotated, and Published by 





Authority of an Act of the Legislature, by 
James T. Hammond, and Grant H. Smith, Com- 
pilation Commissioners. Together with the 
Constitution of the United States, the Consti- 
tution of the State of Utah, the Enabling Act, 
and the Naturalization. Laws. Review will fol- 
low. 


The Corporation Manual and Cyclopedia of 
Corporation Forms and Precedents. Edited by 
John S. Parker, of the New York Bar. Fifteenth 


Annual Edition, 1907-1908. Corporation Man- 
ual Company, 115 Nassau Street, New York. 
1908. ®8nekram. Price $6.50. Review will fol- 
low. 


The American Digest Annotated, Continuing 
~rithout Omission or Duplication the Century 
Edition of the American Digest, 1658 to 1896, 
and the Decennial Edition, 1897 to 1906. 1907 
B. A Digest of all Current Decisions of all 
the American Courts, as Reported in the Nation- 
al Reporter System, the Official Reports, and 
elsewhere, from April 1, 1907, to September 30, 
1907, and Digested in the Monthly Advance 
Sheets for May. 1907, to and including October, 
1907 (Nos. 200-205.) Prepared and Bdited by 
the Editorial Staff of the American Digest 
Svstem. St. Paul, Minn. West Publishing Co. 
1908. Review will follow. 








HUMOR OF THE LAW. 





Mr. Fazakerly, an eminent Counsel, was once 
stopped by a country gentleman, a neighbor, 
who asked him about some point then very im- 
portant to him, and got the opinion verbally. 
Some time after, the gentleman called on the 
Counsel and said he had lost £500 by his ad- 
vice, as it was a wrong opinion. The Counsel 
said he had never given an opinion, and turn- 
ing up his books, said he was confident of that. 
Being reminded that it was given during a 
drive the neighbors had some summer’s day 
near Preston, the lawyer replied: “Oh, I re- 
member now, but that was only my traveling 
opinion; and to tell the truth, neighbor, my 
opinion is. never to be relied upon unless the 
case appears in my fee book.”—The Madras 
Law Journal. 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 





Alabama ..........--. pawtenedebe socecd, 8. 138 
APKAMAAS .. 2.1... cece ee eens 4, 51, 54, 119, 126 
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Illinois..... 13, 40, 43, 48, 55, 59, ‘90, 98, 138, 139 


Indiana.9, 10, 12, 21, 22, 50, 52, 56, 57, 58, 74, 
79, 88, 91, 92, 96, 104, 105, 125, 136, 137. 
Iowa ..... “ae .33, 101, 131, 132, 143 
Kentucky... .28, "37, 46, "46, 84, 108, 115, 117, 120 
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Maryland ..........++-. 62, 81, 95, 107, 112, 142 
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New Hampshire ... .78, .133 

New Jersey, 17, 20, 24, 27, 30, 36, 47, 53, 67, 72, 
82, 87, 94, 106, 128, 150. 

New York, 29, 49, 66, 85, 86, 97, 99, 102, 103, 110, 
113, 123, 129, 130, 134, 135, 140, 146. 


North Dakota ............+.055 sb86nseeews - 116 
EE. dua bith 4. 6:0:4:0:6 0 650660000606 6600546060 4RE0 1 
Pennsylwania ....... 6665 -eeeeeeee 38, 71, 93, 121 
MeheGe Babee 2. nc ccc ccccccccvoscccccccscces 148 
Texas ... 32. 25. 45, 61, 147 
United States Cc. Cc. a ‘31, *e. 6. 89, 111, 114, 149 
U. &. C. C. App.. ch hipweae ae eRe rere 
United States D. ec. bib thn 0006040000 0668408 16, 19 
WHERE 6 66 066s cccsvas 3. 12, 24, TT, 'S0, 141, 145 


1. Abatement and Revival—iInjuries Causing 
Death.—Rev. St. 1906, § 5144, gives to the per- 
sonal representative of a decedent the right 
to prosecute an action for injuries to the per- 
son begun by such decedent in the interest of 
the estate, though the death was the direct 
consequence of the injuries——Mahoning Valley 
Ry. Co. v. Van Alstine, Ohio, 83 N. E. Rep. 601. 

2. Accident Insurance—Amount Recoverable. 
—Payment of taxable costs by an indemnifying 
company held not to require it to pay interest 
on a judgment which equaled the limit of its 
liability under the contract.—Davidson y. Mary- 
land Casualty Co., Mass., 83 N. E. Rep. 407. 
Intoxication.—A finding that the _ in- 
sured was not under the _ influence of 
intoxicants, so as to prevent him from. be- 
ing fairly able to take care of himself, held a 
finding that he was “under the influence” of 
intoxicants, within the provision of the policy 
limiting recovery in such case.—Furry’s Admr. 
v. General Acc. Ins. Co., Vt., 68 Atl. Rep. 655. 

4. Adverse Possession—Time.—Adverse pos- 

session for more than seven years prior to suit 
brought under a deed void on its face is suffi- 
cient to vest title-—Beardsley v. Hill, Ark., 106 
S. W. Rep. 1169. 
5. AHens—Chinese Exclusion Act.—Whethera 
Chinese person claiming the right to enter the 
United States on the ground that he is a cliti- 
zen by birth has such right is a question of 
fact on which the decision of the immigration 
officer, affirmed on appeal to the Secretary of 
Commerce and Labor, if fairly made, is con- 
clusive, and can only be reviewed by a court 
on a writ of habeas corpus for abuse of dis- 
cretion.—Ex parte Jong Jim Hong, U. S. C. C., 
N. D. N. Y., 157 Fed. Rep. 447. 

6. Appeal and Error—Bill of Exceptions.—On 
reviewing defendant's exceptions to the ex- 
clusion of testimony offered in set-off and show- 
ing that a demand was made upon plaintiff by 
another in defendant’s behalf, it must be as- 
sumed, in the absence of a contrary showing, 
that such fact was material.—McGivern  v. 
Steele, Mass., 83 N. E. Rep. 405. 
Garnishment.—Under Code 1896, §§ 2204, 
2205, providing for appeals in collateral gar- 
nishment proceedings, held, that an appeal lies 
from a judgment denying a motion to dis- 
charge a collateral garnishment where the judg- 
ment is in its nature final upon the particular 
issue.—Rayford v. Faulk, Ala., 40 So. Rep. 714. 

8. Immaterial Questions.—The dismissal 
of a petition restraining prosecutions for vio- 
lation of the local option law pending final de- 
cision in a pending contest of such election held 
not to be disturbed in view of the decision in 
that contest sustaining the election.—Edgar v. 
McDonald, Tex., 106 S. W. Rep. 1135. 

















9. Notice of Appeal.—A notice of appeal 
and service thereof by one of several co-parties 
appealing from a joint judgment does not be- 
come a part of the record by filing in the trial 
court and procuring the same to be certified as 
a part of the transcript.—National Surety Co, 
v. Button, Ind., 83 N. E. Rep. 644. 

10. Objections in Trial Court.—The fail- 
ure to reswear the jury after the allowance 
of an amendment to the complaint at the close 
of the evidence is not reviewable where no 
request to reswear the jury was made.—Parry 
Mfg. Co. v. Eaton, Ind., 83 N. E Rep. 510. 

11. Specification of Error.—Where no par- 
ticular exception to a master’s report is relie@ 
on in appellant’s brief, but the exceptions are 
urged as a whole, the court will not hunt for 
errors.—Davenport v. Davenport, Vt., 68 Atl. 
Rep. 49. 

12. Technical Variance.—A technical va- 
riance between the proof and allegation, which 
could have been cured by an amendment of the 
Pleading below. will be considered on appeal 
as having been so cured.—Oil Well Supply Co. 
v. Priddy, Ind., 83 N. E. Rep. 623. 

13. Who May Appeal. — On judgment 
against a corporation, a stockholder held not 
within the rule permitting persons not parties 
to a suit to prosecute error from a judgment 
prejudicing them.—White Brass Castings Co. 
v. Union Metal Mfg. Co., Ill., 83 N. E. Rep. 540. 

14. Assumpsit, Action of—Common Counts.— 
Defendant held not liapile In assumpsit on the 
common counts, nor on an account stated, for 
promising to reimburse plaintiff for injuries to 
his goods caused by defendant's assistant’s act. 














—wW. F. Parker & Son vy. Clemon, Vt., 68 Atl. 
Rep. 646. 
15. Attachment—Abandonment Before Exe- 


cution.—Fees paid an attorney to defend an 
attachment suit, and other expenditures made 
by reason thereof, held not recoverable in an 
action on an attachment bond.—State vy. Binney, 
Mo., 106 S. W. Rep. 1114. 

16. Bankruptey—Action Against Trustee.— 
The landlord of a bankrupt who presented no 
claim against the estate for the use and oc- 
cupancy of the demised premises by the bank- 
rupt’s receiver or trustee is not entitled to 
maintain an action in a state court against the 
trustee as such to recover for such use although 
it is nominally an action in tort to recover 
damages, and such action will be enjoined by 
the court of bankruptcy.—In re Empire Con- 
struction & Supply Co., U. S. D. Cc, E. D. N. 
Y¥., 157 Fed. Rep. 495. 

17. Bill of Sale.-—Where a bill of sale was 
merely as a security for a loan and for goods 
purchased, and was not executed and recorded, 
as required by the chattel mortgage act (P. 
L. 1902, p. 487), it will be set aside as against 
creditors represented by a trustee in bankrupt- 
cy.—Low v. Taylor, N. J., 68 Atl. Rep. 128. 

18. Partnership.—Where a partnership was 
adjudicated bankrupt, but none of the partners 
was adjudged a bankrupt, the court was with- 
out jurisdiction to summarily administer the 
individual estate of a solvent partner without 
his consent.—In re Bertenshaw, U. S. C. C. of 
App., Eighth Circuit, 157 Fed. Rep. 363. 

19. Preferences.—Where a creditor of a 
bankrupt had two claims against it, arising out 
of different contracts, but both of which were 
due and could have been joined in the same 
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action, at the time he received a voidable pref- 
erential payment upon one, he cannot prove the 
indebtedness on either claim without surren- 
dering such preference.—In re Mayo Contract- 


ing Co. U. S. D. C., D. Mass., 157 Fed. Rep. 
469. 
20. Rights of Trustee.—Under the express 





terms of Bankr. Act July 1, 1898, c. 541, § 70e, 
a trustee in bankruptcy represents all the 
ereditors of the bankrupt, and takes all his 
property and rights, and may institute such 
proceedings to avoid illegal transactions as 
any of them might.—Crane v. Brewer, N. J., 
68 At!. Ren. 78. 

21. Banks and Banking—Lost Deposits.—Un- 
der Burns’ Ann. St. 1901, § 2031, money depos- 
ited in a bank is “lost” to the depositor when 
he is deprived of the use of the deposit or of 
some part thereof by the failure of the bank, 
though the bank’s estate is subsequently found 
sufficient to pay all its debts.—State v. Krash- 
er, Ind., 83 N. E. Rep. 498. 

22. Special Deposits.—A depositor in a 
bank held entitled to follow a fund into the 
hands of the receiver of the bank, and charge 
the same with a trust.—Shopert v. Indiana Nat, 
Bank, Ind., 83 N. E. Rep. 515. 

23. Brokersa—Compensation.—One employed 
by the owner of a lease to negotiate a sale 
thereof, who begins the negotiations which 
finally result in a sale as authorized, may re- 
cover the compensation agreed on.—Northrup v. 
Diggs, Mo., 106 S. W. Rep. 1123. 

24. Right to Commission.—A broker em- 
ployed to sell real estate at a fixed price be- 
fore a certain date held not entitled to com- 
missions on the sale of the property by the 
owner after such time to one with whom the 
agent has been in negotiation.—Loxley v. Stu- 
<debacker, N. J., 68 Atl. Rep. 98. 

25. Right to Commissions.—A real estate 
broker is entitled to a commission where he 
is the efficient cause of a sale, though it is con- 
cluded by the owner himself.—West Bros. v. 
Thompson & Greer, Tex., 106 S. W. Rep. 1134. 

26. Carriers—Care as to Passenger.—A street 
car company having stopped its car to let a ro- 
bust passenger on need not keep the car stand- 
ing until she has seated herself.—Sauvan v. 
Citizens’ Electric St. Ry. Co., Mass., 83 N. BD. 
Rep. 405. 

27. -Contracts.—Where a contract contains 
mutual promises, and one may be performed be- 
fore the other is required, the latter is an in- 
dependent obligation, nonperformance of which 
is not a bar to the right of the person making 
it to recover for a breach of the promise made 
to him.—Kinney v. Federal Laundry Co., N. 
J.. 68 At!. Rep. 111. 

28. Customs.—Under a custom, a carrier 
held entitled to assume, on failure of the ship- 
per to give notice that he desired the ventila- 
tors of a car changed, that the shipper did not 
desire them changed, and not liable for failure 
to do so.—B. F. Schwartz & Co. v. Erie R. 
Co., Ky., 106 S. W. Rep. 1188. 


29. Defenses.—In an action by @ shipper 
for goods injured by @ carrier in transit, held, 
that plaintiff need not establish compliance 
with stipulation in bill of lading limiting car- 
rier’s liability, since that was matter of de- 
fense.—Hoye v. Pennsylvania R. Co., N. Y., 83 
N. E. Ren. 586. 

30. Failure to Stop at Destination.—A con. 


























ductor is not bound to stop his train at a station 
not a scheduled stopping point whenever a pas- 
senger is wrongfully informed by a ticket 
agent that the train would take him to that 
station.—Runyon v. Pennsylvania R. Co., N. 
J., 68 Atl. Rep. 107. 

31. Champerty and Maintenance—<Acts Con- 
stituting.—To give financial aid to a poor suitor 
who is prosecuting a meritorious cause of ac- 
tion does not constitute maintenance, in the 
absence of any bargain to share the recovery, 
and is not violative of law or public policy.— 
Jahn v. Campagne Lumber Co., U. S. C. CG, 
W. D., Wis., 157 Fed. Rep. 407. 

32. Chattel Mortgages—Transfer of Proper- 
ty by Mortgagor.—A person furnishing a ten-'‘ 
ant supplies and taking in payment mortgaged 
cotton also incumbered with a landlord’s lien 
held liable to the mortgagee for the amount of 
the debt, less the amount of the landlord’s lien. 
Ranger Mercantile Co. v. Terrett, Tex., 106 8S. 
W. Rep. 1145. 

33. Constitutional Law—Distribution of Pow- 
ers.—In the absence of any constitutional re- 
striction, the legislature may clothe an officer 
or agency created by it with functions involv- 
ing the exercise of powers which are execu- 
tive, legislative, and judicial in character.— 
Eckerson v. City of Des Moines, Iowa, 115 N. 
W. Ren. 177. 

34. Laws Relating to Remedy.—A statute 
of limitations may be made to apply to causes 
of action which have already accrued, and the 
time which limitations has to run may be re- 
duced, providing a reasonable time is given af- 
ter the change to allow an action to be begun. 
—Mulvey v. City of Boston, Mass., 83 N. E. 
Rep. 402. 

35. Local Option Law.—The absolute pro- 
hibition of the sale of intoxicating liquors with- 
in portions of the state held a lawful exercise 
of the police power of the state, and not to 
deprive one of property without due course of 
law in violation of the federal and state con- 
stitution. —Edgar v. McDonald, Tex., 106 S. W. 
Rep. 1135. 

36. Contracta—Construction.—A promise in 
a contract held to merely raise a cause of 
action in defendant, upon which he could not 
recover in a suit against him on the contract, 
in absence of a counterclaim, as prescribed by 
Prac. Act, § 105 (P. L. 1903, p. 568).—Kinney 
v. Federal Laundry Co., N. J., 68 Atl. Rep. 111. 

37.——Construction.—A provision of a build- 
ing contract held as a matter of law to have 
been a part of the original contract, and not 
added after the original contract had been ex- 
ecuted, as contended by the contractor.—Kat- 
terjohn v. Nahm, Ky.. 106 S. W. Rep.-1179. 

38. Corporations—Charter Injurious to Pub- 
lic.—Whether a corporation’s charter is injur- 
ious to the citizens of the state is not a matter 
of arbitrary legislative opinion, but a question 
which can be determined in the affirmative on- 
ly on the assignment of a valid ground there- 








for.—Pennsylvania R. Co. v. Philadelphia 
County, Pa., 68 Atl. Rep. 676. 
39.——Compliance with State Statutes.—A 


compliance with the law by a foreign corpora- 
tion suing in the courts of the state will be 
presumed, and noncompliance is available only 
as a defense.—Scientific American Club v. Hor- 
chitz, Mo., 106 S. W. Rep. 1117. 

40. Fraud of Directors—Where dominat- 
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ing directors of a corporation were individually 
interested in certain real estate, a purchase 
thereof by them for the corporation at a price 
much greater than its market value, was sub- 
ject to vacation either by the corporation or 
nonconsenting stockholders.—Klein v. Indepen- 
dent Brewing Ass’n., Ill., 83 N. E. Rep. 434. 

41.——Necessity of Seal on Contracts.—In 
covenant against a corporation on a specialty, 
it is error to charge on the theory that the cor- 
poration may bind itself by an instrument not 
under seal.—Florida Ry. Co. v. Thomas, Fila., 
40 So. Rep. 720. 

42. Usurpation of Franchise.—Corporations 
held authorized to exercise only such powers as 
are either expressly included in their franchise, 
or fairly incidental to the enjoyment of it.— 
Malone v. New Work, N. H. & H. R. Co., Mass., 
83 N. E. Rep. 408. 

43. Courts—Stockholders’ Suit.—A stock- 
holder’s suit to compel an action for alleged il- 
legal acts by directors and officers of a aee- 
poration held not to involve a freehold, so as 
to authorize a direct appeal to the supreme 
court.—Klein v. Independent Brewing Ass'n, Ill., 
83 N. BE. Rep. 434. 

44. Covenants—Election.—Though the de- 
fendant in an action for breach of covenants 
of warranty was not notified of the suit evict- 
ing his grantee, such eviction may be proved 
by the record in the eviction suit, together with 
evidence that title was directly put in issue 
therein.—Richstein v. Welch, Mass., 83 N. E. 
Rep. 417. 

45. Criminal Trial—Bill of Exceptions.— 
Qualifications of the trial judge to a bill of ex- 
ceptions will control, in the absence of @ con- 
test by appellant in the form of a bill by by- 
standers.—McCrimmon v. State, Tex., 106 S. W. 
Rep. 1158. 

46. Damages—Expenses for Medical Atten- 
tion.—Reasonable expenses for medical atten- 
dance are a proper item of damage in an action 
for personal injuries, though the physicians had 
not yet rendered their bills.—Frankfort & V. 
Traction Co. v. Hulette, Ky., 106 S. W. aap. 
1193. 0.4 

47. Loss of Profits—The loss of the pro- 
fits of a business cannot be awarded as an ele- 
ment of damages in a personal injury action 
where there was no testimony that the business 
of plaintiff was conducted at a profit.—Mason 
v. Erie R. Co., N. J., 68 Atl. Rep. 105. ; 

48. Physical Examination.—Where in a 
personal injury action, plaintiff voluntarily of- 
fered his body to the inspection of the jury, 
it was subject to examination under such rea- 
sonable restrictions as the court might require. 
—Pronskevitch v. Chicago & A. Ry. Co., Ill., 83 
N. E. Rep. 545. 

49. Denth—Burden of Proving Wrongful 
Death.—In an action for wrongful death, the 
burden is on plaintiff to show affirmatively that 
deceased was without contributory negligence. 
—Baxter v. Auburn & S. Electric R. Co., N. 
Y., 83 N. E. Rep. 469. 

50. Dedication—Street Across Railroad.— 
Where a railway company has dedicated a strip 
of land across its right of way as a street. it 
may not object to any proper use of the street, 
whether it owns the fee or only a right of way. 
—Michigan Cent. R. Co. v. Hammond, W. & E. 
C. Electric Ry. Co., Ind., 83 N. E. Rep. 650. 

51. Deeds—Quitclaim.—Where S. had acquir- 














ed title to land by adverse possession under a 
tax deed, the validity of which was not ques- 
tioned when the former owner executed a quit- 
claim deed of the land to the wife of S., the 
quitclaim deed conveyed nothing.—Walker  v. 
Helms, Ark., 106 S. W. Rep. 1170. 

52. Divoree—Contracts Between Divorced 
Persons.—Though at common law a husband 
and wife could not contract with each other, a 
contract between divorced parties, while not 
enforceable at law, was upheld in equity.— 
Townsend v. Huntzinger, Ind., 83 N. E. Rep. 
619. 

53. Easements—Right of Way.—A new way 
of access provided for in a sublease of the 
upper floors of the building held not substitu- 
tional only so as to create or continue an im- 
plied easement of the use of an existing stair- 
way in case the new way was not obtained.— 
Georke Co. v. Wadsworth, N. J., 68 Atl. Rep. 71. 

54. Ejectment—Burden of Proof.—A claim- 
ant under a tax deed void on its face by. prov- 
ing the deed could not establish a sufficient 
prima facie case in ejectment against the de- 
fendant in possession to require the latter to 
introduce proof of his title—Beardsley v. Hill, 
Ark., 106 S. W. Rep. 1169. 

55. Elections—Residence of Voter.—A_ stu- 
dent supporting himself entirely by his own 
efforts, not subject to parental control, and who 
regards the place where the college is situated 
as his home, even though he may at some future 
time intend to remove, held entitled to vote.— 
Welch v. Shumway, IIl., 83 N. E. Rep. 549. 


56. Eminent Domain—Nature, Extent and 
Delegation of Power.—The power of eminent 
domain is a special right delegated to individ- 
uals or to a corporation by the state, to be ex- 
ercised only as prescribed by statute.—West- 
port Stone Co. v. Thomas, Ind., 83 N. BE. Rep. 
617. 


57. Police Regulation.—Neither a natural 
person nor a corporation can claim damages on 
account of being compelled to comply with a 
police regulation designed to secure the public 
health, safety, or welfare.—Cincinnati, I. & 
W. Ry. Co. v. City of Connersville, Ind., 83 N. 
E. Rep. 503. 

58. Taking Railroad Right of Way.—Land 
taken from a railroad company by a city in 
extending a street over the company’s right of 
way is taken in the exercise of the right of 
eminent domain, and subject to full compensa- 
tion.—Cincinnati, L & W. Ry. Co. v. City of 
Connersville, Ind., 83 N. E. Rep. 503. 

59. Equity—Master in Chancery.—As a mas- 
ter in chancery is a purely ministerial officer, 
he may certify to the testimony after the ex- 
Piration of his term; but, if he has not reached 
his conclusions and reported them to the court 
when his term expires, he cannot do so after- 
ward.—Coel vy. Glos, Ill., 83 N. E. Rep. 529. 

60. Subpoena.—While the words “et al” are 
incapable of standing in the place of the names 
of the parties required by law to be stated in 
a subpoena or writ of error, they may be used 
in indorsing the title of the cause on the copy 
of the subpoena.—Saddler v. Smith, Fla., 40 So. 
Rep. 718. 

61. Evidenee—Corroboration of Unimpeached 
Testimony.—In the absence of direct effort by 
defendant in a criminal prosecution to prove 
that a witness had made statements contradic- 
tory to that testified to on trial, statements 
made out of court corroborative of the one in 
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court cannot be introduced.—Holmes vy. State, 
Tex., 106 S. W. Rep. 1160. 

62. Executors and Administrators—Invest- 
ment of Funds.—Executors’ power to invest and 
reinvest funds held to refer to the period while 
they were settling the estate, and not to apply 
to the beneficiaries’ shares after their ascer- 
tainment and investment.—Murphy v. Cole, Md., 
68 Atl. Rep. 615. 

63.—Rights of Foreign Administrator.—A 
foreign administrator may only sue and collect 
assets in another jurisdiction through legislat- 
ive permission.—Campbell v. Hughes, Ala. 40 
So. Rep. 710. 

64. Federal Courts—Jurisdiction—Where a 
suit brought in a federal court is properly cog- 
nizable therein, the court cannot refuse to en- 
tertain jurisdiction because the controversy 
might have been more expeditiously or econom- 
ically determined in a state court.—Pennsylva- 
nia Steel Co. v. New York City Ry. Co., U. S. 
c. Cc. Ss. D., N. Y., 157 Fed. Rep. 440. 

65. Fraudulent Conveyances—Chattel Mort- 
gages.—A chattel mortgage, not setting out the 
names of the creditors secured and the amount 
due each, held fraudulent as to creditors, as 
tending to hinder and delay them.—Independ- 
ent Packing Co. v. Barth, Mo., 106 S. W. Rep. 
1121. 

66. Good Faith of Parties—In an action 
against a sheriff for levying upon a picture be- 
longing to plaintiff but in possession of the 
execution debtor, the question whether the pic- 
ture had been sold by the debtor to plaintiff in 
good faith, and not to defraud creditors, held 
under the evidence a question for the jury.— 
Tuttle v. Hayes, 107 N. Y. Supp. 22. 

67. Intent.—On a bill to set aside a con- 
veyance as being fraudulent held not neces- 
sary to prove actual fraudulent intent merely 
because after the conveyance the grantor had 
paid on a running account sufficient to pay the 
amount due when the conveyance was made.— 
Crane v. Brewer, N. J., 68 Atl. Rep. 78. 

68. Presumptions.—A presumption of fraud 
on a sale of personal property without change 
of possession is overthrown where those claim- 
ing under the sale show that it was made in 
good faith.—Wilson y. Walrath, Minn., 115 N. 
W. Rep. 203. 

69. Garnishment—Service of Summons.—Ser- 
vice of a summons in garnishment does not 
change the rights of the parties further than 
to transfer the right of the principal defendant 
to proceed against the garnishee for the debt.— 
Bacon v. Towers, Minn., 115 N. W. Rep. 205. 

70. Homicide—Assault with Intent to Kill.— 
A verdict of guilty of assault and battery with 
intent to commit manslaughter is a verdict of 
assault and battery only, authorizing a sentence 
as for ussault and battery.—Burden y. State, 
Miss., 45 So. Rep. 705. 

71.——Murder.—Where accused deliberately 
shot at another and killed a third person, held 
he was guilty of murder in the first degree.— 
Commonwealth vy. Johnson, Pa., 68 Atl. Rep. 53. 


72.—Murder in Second Degree.—A homicide 
resulting from the breach of a peace committed 
by the use of a deadly weapon in heat and pas- 
sion without premeditation, but also without 
justification provocation, is murder in the sec- 
ond degree.—State v. Biango, N. J., 68 Atl. Rep. 


125. 


73. Husband and Wife—<Authority to Use 
Husband’s Credit.—Where a wife deserts her 
husband without his fault, she carries with her 
no authority to use his credit, even for neces- 

















saries.—Steinfield v. Girrard, Me., 68 Atl. Rep. 
630. 

74. Debtor and Creditor.—A wife may bor- 
row money of her husband for the betterment 
of her separate estate, and, where she expressly 
contracts to repay it, she is bound thereby.— 
Townsend v. Huntzinger, Ind. 83 N. E. Rep. 
619. : 

75. Indemnity—Notice to Defend Suit.—De- 
fendant having been warned to defend a Suit 
brought against plaintiffs for defendant's neg- 
ligence, as he was bound to do under a cove- 
nant, he was bound by the judgment rendered 
in such action against plaintiffs.—Katterjohn v, 
Nahm, Ky., 106 S. W. Rep. 1179. 

76. Interstate Commerce—Powers of Con- 
gress.—The interstate commerce commission 
has plenary power to institute an investigation 
into any matter within its jurisdiction as well 
as to proceed on complaints filed before it.— 
Interstate Commerce Commission v. Harriman, 
U. & C. C., BS. D., N. ¥., 157 Fed. Rep. 433. 

rh F Subjects of Commerce.—The provisions 
of Laws 1906, p. 197, No. 182, sec. 1, making it 
punishable to keep with intent to ship out of 
the state four food purposes the flesh of a calf 
which was less than four weeks old or weighed 
less than 50 pounds, dressed weight, when 
killed, held not within the police power of the 
state.-—State v. Peet, Vt., 68 Atl. Rep. 661. 

78. Intoxicating Liquors—Bond.—The valid- 
ity of a liquor license and the liability on the 
licensee’s bond held not affected by the fact 
that the licensee intended at the time the li- 
cense was issued that it was for the benefit 
of another, who could not get a license.—State 
v. English, N. H., 68 Atl. Rep. 129. 

79. Indirect Violation of Statute.—The law 
looks to substance rather than to “shades and 
shadows,” and will not permit a person to de- 
feat the very object of the law by disguising 
or masking the real character of a transaction. 
—Mason v. State, Ind., 88 N. E. Rep. 613. 


80. Judgment — Conclusiveness.—Rule that 
determination of issue of fact in criminal case 
is conclusive proof in a subsequent criminal 
proceeding between the same parties held not 
to apply to a prosecution for perjury.—State v. 
Sargood, Vt., 68 Atl. Rep. 49. 

81. Rights of Unborn Remaindermen.— 
Since unborn contingent remaindermen are not 
bound by a decree determining that the execu- 
trix could dispose of the investments of the 
life tenants’ shares, held, their interest in 
ground rents would not pass by a sale by the 
executrix.—Murphy v. Cole, Md., 68 Atl. Rep. 
615. 

82. Landlord and Tenant—Dangerous Pas- 
sageways.—It is the duty of a landlord who 
lets room in his building to different tenants to 
exercise reasonable care as to the safety of 
common passageways.—Johnson v. Lembeck & 
Betz Hagle Brewing Co., N. J., 68 Atl. Rep. 85. 

83. Liens—A steam engine used in con- 
nection with other machinery used on a farm 
held a farming utensil within Civ. Code, art. 
3259, on which the privilege of the vendor is 
superior to that of the lessor of the land.— 
Lahn & Co. v. Carr, La., 45 So. Rep. 707. 

84. Life Insurance—Evidence.—Where, inan 
action on a life insurance policy, insurer relied 
on a statement made by plaintiff in the proofs 
of loss as an estoppel, she could testify to the 
facts surrounding her when the statement was 
made.—Metropolitan Life Ins. Co. v. Thomas, 
Ky., 106 S. W. Rep. 1175. 

85. Premium Notes.—That a life policy 
authorized the company to declare it void for 
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nonpayment of a premium note held not to ab- 
solve the insured from liability on the note 
where the company elected to continue the pol- 
icy.—Parker v. Simpson, 107 N. Y. Supp. 199. 
86. Malicious Prosecution — Elements.—One 
suing for malicious prosecution of a civil ac- 
tion must show that it was malicious without 


probable cause, and ended in failure.—-Berko- 
wich v. Kommel, 107 N. Y. Supp. 119. 
87. Mandamus—Traction Company.—Manda- 





mus is the proper remedy to enforce perform- 
ance by a traction company of duties in respect 
to the public highways occupied by it pursuant 
to the terms of municipal ordinance.—Borough 
of Pleasantville v. Atlantic City & Suburban 
Traction Co., N. J., 68 Atl. Rep. 60. 

88. Master and Servant—Concurrent Negli- 
gence.—If an employer is guilty of a negligent 
breach of duty, which becomes a proximate 
cause of an injury to an employee, the employ- 
er is not exonerated from liability for such 
injury because the negligence of a co-empioyee 
concurred in producing it.—Haskell & Barker 
Car Co. v. Prezezdziankowski, Ind., 83 N. BE 
Rep 626. 

89. Contributory Negligence.—A_ railroad 
fireman injured in a collision caused by the 
running of his train upon a passing track 
through an open switch at night held guilty 
of contributory negligence in failing to heed 
the absence of a light at the switch, which 
under the rules of the company was a stop 
signal which he was required to act upon.— 
Missouri, K. & T. Ry. Co. v. Collier, U. S. 
c. Cc. of App., Eighth Circuit, 157 Fed. Rep. 
347. 

90. Negligence.—Where a conductor riding 
on a coal car was killed, through the car be- 
ing derailed by a defective track, that the en- 
gineer handled the cars negligently does not 
relieve the company from liability for its neg- 
lieence respecting the track.—Pittman v,. Chi- 
e-~o & E. I. R. Co., Ill, 83. N. E. Rep. 431. 

91.——Obligation of Employer.—An employer 
maintaining a contrivance to keep open win- 
dow shutters on his building held required to 
exercise a high degree of care to ascertain the 
best plan and to exercise diligence in carrying 
it out.—Parry Mfg. Co. v. Eaton, Ind., 83 N. E. 
Rep. 510. 

92. Mechanica’ Liens—Property Subject.—A 
mechanics’ lien cannot ordinarily be imposed 
on a building unless in connection with some 
estate or interest in the land on which it is 
erected.—Williamson v. Shank, Ind., 83 N. E. 
Rep. 641. 

93. Mimes and Mimerals—Lease.—Where a 
lease of a coal mine was obscure as to royalties 
after accepting payment for many years, lesscr 
could not claim additional royalties under an- 
other construction of the lease.—McKeever Vv. 
Westmoreland Coal Co., Pa., 68 Atl. Rep. 670. 


94. Municipal Corporations—De Facto Cor- 
porations.—A municipal corporation created by 
an unconstitutional law held a de facto corpo- 
ration, and entitled to exercise the powers con- 
ferred on it until its existence is terminated by 
direct proceedings by the Attorney General.— 
Lane v. City of Bayonne, N. J., 68 Atl. Rep. 90. 


95. Defective Sidewalks.—In an action for 
injuries to plaintiff, a blind man, by falling in- 
to a hole dug in a sidewalk by defendant tele- 
phone company, instructions requested by de- 
fendant held properly refused as fixing a stan- 
dard of ordinary care not sanctioned by law.— 
Chesapeake & Potomac Telephone Co. of Bal- 
timore City v. Lysher, Md., 68 Atl. Rep. 619. 

















96. Defective Sidewalks.—A complaint 
against a city for injuries to a pedestrian by 
a defective sidewalk he!d to sufficiently allege 
that plaintiff was injured at the place where 
the walk was dangerous and out of repair.— 
City of Huntington v. Stuver, Ind., 83 N. E. 
Rep. 518. 

97.——Fireworks as a Nuisance.—The exhibi- 
tiey of fireworks allowed to be given in a pub- 
lic street where a large number of people are 
assemb-ing is not a nuisance as a matter of 
law but whether it is so as matter of fact is 
for the jury.—Melker y. City of New York, N. 
Y., 83 N. E. Rep. 565. 

98. Irregularities in Elections.—That the 
city clerk, though not authorized to do so, 
took the ballots of a precinct from the polling 
Place to his office, held not to warrant, on an 
election contest, the exclusion of the ballots 
of -hat precinct.—Welch v. Shumway, IIl.. 83 N. 
E. Rem 549. 

99. Obstruction of Sidewalk.—The right of 
one to use the sidewalk for loading and un- 
loading goods held to depend on whether such 
use is necessary, temporary, and reasonable, 
which is one of fact to be determined with ref- 
erence to time, place and circumstances.—Kur- 
lanchick v. Sklamberg, 107 N. Y. Supp. 117. 

100. Use of Streets.—The public easement 
in a street is coextensive with the limits of 
the highway, the fee of which remains in the 
landowner, who may make any use thereof not 














inconsistent with the public’s rights.—Com- 
monwealth y. Morrison, Mass., 83 N. E. Rep. 
415. 

101. Validity of Special Election.—The va- 


lidity of a special election at which an act of 
the legislature, relating to government of cities 
within its terms, was submitted and adopted 
by popular vote of such city, held not affected 
by the fact that another and distinct proposi- 
tion was also submitted at the election.—Ecker- 
son v. City of Des Moines, Iowa, 115 N. W. 
Rep. 177. . 

102. Negigenmce—Care as to Trespassers.— 
Though certain machinery was more danger- 
ous than stationary machinery, yet that cir- 
cumstance held not to alter the rule with re- 
quest to liability to trespassers or bare licen- 
sees.—Weitzmann v. A. L. Barber Asphalt 
Co., N. Y., 88 N. E. Rep. 477. 

103.——-Dark Hallways.—The fact that a hall 
was dark or that the cellar door was not 
locked held not to constitute negligence en- 
titling one who fell down the stairs to recover 
and the cause of the accident to seem to have 
been her own carelessness.—Van Ness v. Mur- 
phy, 107 N. Y. Supp. 99. 


104. Liability for Unanticipated Dangers. 
—A person is not responsible for mischief 
which could by no possibility have been fore- 
seen, and which no reasonable person would 
have anticipated—Haskell & Barker Car Co. 
v. Prezezdziankowski, Ind., 83 N. EB. Rep. 
626. 


105.——Ordinary Care.—What is proper care 
in a given situation is gauged by the danger 
which is to be reasonably apprehended, under 
the circumstances existing at the time. and 
not by looking back after an accident.—Parry 
Mfg. Co. v. Eaton, Ind., 83 N. E. Rep. 510. 


106. Officers—De Facto Officers.—A _ sta- 
tute creating an Office has the force of law un- 
til condemned as unconstitutional, and in the 
meantime the incumbent is an officer de facto. 
—Lang v. City of Bayonne, N. J., 69 Atl. Rep. 
90. 
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107. Official Bonds.—A declaration in an 
action on a tax collector’s bond held demurr- 
able because of the variance between the con- 
dition relied on in the declaration and in the 
bond.—State v. Wilson, Md., 68 Atl. Rep. 609. 

108. Partnership—Liability to Third Persons. 
—In a firm composed of father and son the 
father will be liable on notes given by the son 
to cover overdrafts on his individual bank ac- 
count for money used for firm business.—Ma- 





this v. Bank of Taylorsville, Ky., 106 S. W. 
tep. 1174. 
109.——Pledge of Credit—Members of a trad- 


ine copartnership have implied authority to 
pledge the credit of the firm by issuance of 
notes in furtherance of the firm business.— 
First Nat. Bank v. Stadden, Minn., 115 N. W. 
Rep. 198. 

110. Proof of Partnership.—A general de- 
nial in an action against several defendants as 
copartners puts in issue the existence of the 
copartnership, and no recovery can be had 
against defendants jointly unless the proof 
shows such liability.—Schneider v. Fuchs, 107 
N. Y. Supp. 33. 

111. Patents—Suit for Infringement.—Pro- 
ceedings in the patent office, even when a di- 
rect issue is made and passed on, operate as an 
estoppel in subsequent litigation in the courts 
only to a very limited extent, and can have no 
effect as an estoppel, even on a motion for a 
preliminary injunction, as against one who 
was not a formal party to any interference.— 
Hildreth v. Curtis & Son Co., U. S. C. C., D. 
Me., 157 Fed. Rep. 394. 

112. Payment—Appropriation by Creditor.— 
Where a debtor fails to make an application 
of his payment, the creditor may apply it to 
the extinguishment of any claim he has against 





the debtor.—Maryland Jockey Club v. State, 
Md., 68 Atl. Rep. 613. 
113. Perpetuities—Construing Instruments 


Together.—A trust agreement and a will held 
to be considered separately, making each of 
them valid, and not to be read together, mak- 
ing their provisions invalid under >the law 
against perpetuities, which would amount to 
nothing less than construction for the sake of 
destruction.—New York Life Ins. & Trust Co. 
v. Cary, N. Y., 83 N. E. Rep. 598. 


114. Pleading—Amendment.—Under either 
the federal statutes and practice or those of 
Florida a plaintiff suing as widow of a dece- 
dent to recover for his wrongful death may be 
permitted to amend her declaration to change 
the relation in which she sues from that of 
widow to that of administratrix.—Hall v. Louis- 
vibe &2 HK. BR. Co. U. 6: C. C., &. B.. Pia. 
Fed. Rep. 464. 

115. Error Cured by Verdict.—In an action 
for injuries to a miner a verdict for plaintiff 
held to have cured an alleged defect in the pe- 
tition in failing to allege that plaintiff only 
continued to work a reasonable time after de- 
fendants’ promise to prop the entry.—Ballou v. 
Potter, Ky., 106 S. W. Rep. 1178. 


116. Judgment on Pleadings.—In consid- 
ering a motion for judgment on the pleadings, 
made when the case is called for trial, the 
court may consider admissions and statements 
of counsel for showing what he expects to 
prove.—Scott v. Northwestern Port Huron Co. 
N. D., 115 N. W. Rep. 192. 


117. Principal and Surety—Validity of Con- 
tract.—A contract to pay another to become 
surety or to lend one his credit held based on 

















a sufficient consideration.—Civens v. Gridley, 
Ky., 106 S. W. Rep. 1192. 

118. Quieting Title—Pleadings.—Bill to can- 
cel deed and remove cloud from title held ta 
contain equity, though not offering to restore 
consideration.—Mitchell vy. Baldwin, Ala., 45 So. 
Rep. 715. 

119. Tax Deeds.—Where a tax deed was 
void on its face, equity would not set it aside 
as a cloud on title, nor enjoin the holder from 
an attempted transfer of his title.—Beardsley 
v. Hill, Ark., 106 S. W. Rep. 1169. 

120. Ratlrondsa—Run Away Teams.—Where a 
team on a highway is unmanageable and run- 
ning off toward a crossing, held one in charge 
of a railway engine is required to exercise or- 
dinary care to avoid a collision at the crossing. 
—Chesapeake & O. Ry. Co. v. Pace, Ky., 106 
S. W. Rep. 1176. 

121. Statute Making Two-Cent Rate.— 
Under the constitution, prohibiting the altering 
of corporate charters in such a manner as to 
do injustice to the incorporators, a statute pre- 
scribing railroad passenger rates may be un- 
constitutional, though the rates prescribed are 
not so low as to be confiscatory.—Pennsylvania 
R. Co. v. Philadelphia County, Pa., 68 Atl. Rep, 
676. 

122. Release—Validity—A written discharge 
of all claims for injuries to person or property 
given for money actually received therefor, 
however small in amount, will not be set aside 
for fraud, unless the fraud be proven by evi- 
dence consistent with proven circumstances.— 
Valley v. Boston & M. R. Co., Me., 68 Atl. Rep. 
635. 

123. Replevin—Surrender of Chattel.—Where 
a judgment was rendered for defendant in re- 
plevin for the return of the chattel or for the 
amount found as its value, plaintiff’s surrender 
of the chattel in the condition it was in at the 
time of the trial satisfied the judgment.—Pabst 
Brewing Co. v. Rapid Safety Filter Co., 107 N. 
Y. Supp. 163. ; 

124. Sales—Acceptance of Offer.—Plaintiff 
held not entitled to a reasonable time in which 
to accept defendant’s offer to buy a carload of 
eggs, and not to bind defendants by an accept- 
ance wired several hours after the offer was 
made.—Brewer v. Lepman, Mo., 106 S. W. Rep. 
1107. 

125. Construction.—A contract for the 
manufacture and sale of an automatic stoker 
construed, and the requirements placed thereby 
on the seller as to performance determined.— 
McKenzie Furnace Co. v. Mallers, Ind, 83 N. 
E. Rep. 451. 

126. Illegal Purpose.—Mere knowledge of 
the seller of a piano that the buyer intended to 
use it in her bawdy house held insufficient to’ 
render the contract void as against public pol- 
icy.—Hollenberg Music Co. v. Berry, Ark., 106 
S. W. Rep. 1172. 

127. Remedies of Buyer.—Under a contract 
of sale of potatoes, vendors held entitled to 
such notice of the arrival of cars to be fur- 
nished by vendee, as would enable them to com- 
plete delivery on specified date, and not re- 
ceiving the same, the contract being entire, not 
bound to deliver any of the potatoes.—Pink- 
ham v. Haynes, Me., 68 Atl. Rep. 642. 

128. Set-Of and Counterclaim—Liquidated 
Claims.—In an action by R. on a note given by 
B. held that B.’s demand against R. was not a 
liquidated claim and the subject of a set-off.— 
Reim v. Bissinger, N. J., 68 Atl. Rep. 88. 

129. Specific Performance—Contracts En- 
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forceable.—In an action for specific perform- 
ance of a contract by a husband and wife to 
convey land, made with plaintiff by a broker, 
in the absence of proof that the wife author- 
ized the contract, held that specific perform- 
ance will not be granted.—Beattie v. Burt, 107 
N. Y. Supp. 153. 

130. Sale of Land.—A contract for the sale 
of land providing that the vendor should not 
sue for specific performance, and imposing no 
such restriction upon the purchaser, held not 
specifically enforceable-—Wadick v. Mace, N. 
Y., 83 N. E. Rep. 571. 

131. Statutes—Classification of Municipali- 
ties.—The legislature has power to arrange mu- 
nicipalities into different classes and to grant 
to each class powers differing from those en- 
joyed by the others.—Eckerson y. City of Des 
Moines, Ia., 115 N. W. Rep. 177. 

132.——Construction.—Statutes supposed to be 
in conflict should be so construed as to give 
effect to each where reasonably possible, es- 
pecially where they were enacted by the same 
General Assembly.—Eckerson y. City of Des 
Moines Ia., 115 N. W. Rep. 177. 

133.——Construction.—That a statute is a lit- 
eral copy of a statute of a sister state held 
persuasive evidence of a practical re-enactment 
of the statute, and an adoption of the construc- 
tion placed on it by the courts of the sister 
state.—Mann y. State Treasurer, N. H., 68 Atl. 
Rep. 130. 

134. Street Reilroads—Contributory Negli- 
gence.—Where deceased was killed by one of 
defendant's trolley cars while crossing its track 
and assisting his brother across, if his own 
negligence contributed to placing himself and 
his brother in danger, the fact that he then 
suddenly attempted to save his brother would 
not absolve him from contributory negligence. 
—Miller v. Union R. Co. of New York City, N. 
Y., 83 N. E. Rep. 583. 

135.——Injury in Passing Standing Car.—A 
person crossing in front of a street car while 
at a ‘standstill has a right to assume that it 
will not be started or so operated as to strike 
her until she has had a reasonable opportunity 
to pass the point of danger.—Mittleman y. New 
York City Ry. Co., 107 N. Y¥. Supp. 108. 

36.——Occupancy of Streets.—The occupancy 
of streets by a street railway company is not 
an additional burden upon the fee, so as to pre- 
vent the road from crossing a railway right of 
way until it acquires the right to do so by 
grant or condemnation.—Michigan Cent. R. Co. 
v. Hammond, W. & E. C. Electric Ry. Co., Ind., 
83 N. E. Rep. 650. 

137. Taxation—Insane Persons.—Where an 
insane person resided with her mother, the 
mother’s residence was the residence of the in- 
sane person, both before and after she became 
of age.—Brookover y. Kase, Ind., 83 N. E. Rep. 
524. 

138. Trial — Conflicting Instructions. — A 
charge that a servant does not assume risks due 
to the master’s own negligence states a rule 
directly in conflict with the correct one, and is 
not cured by other charges giving the correct 
rule, since it is impossible to tell which charge 
the jury followed.—Kath v. East St. Louis & 
Suburban Rv. vo., Ill, 83 N. E. Rep. 533. 

139.——Instructions.—Where a party thinks 
that the language of a requested instruction is 
more apt than the language embodied in oth- 
ers, he should have offered that one and re- 
tained the others, and cannot complain because 
the court gave the others.—Clifford v. Pioneer 
Fireproofing Co., Ill., 83 N. E. Rep. 448. 











140. ‘Trusts—Interest of Cestui Que Trust.— 
A cestui qui trust’s rights in the trust fund 
held acquired upon the delivery of the trust in- 
strument, and not postponed until the creator's 
death; the power of revocation reserved not 
rendering the instrument testamentary.—New 
York Life Ins. & Trust Co. v. Cary, N. Y., 83 
N. E. Rep. 598. 

141. Nature and Form of Remedy.—A ben- 
eficiary having no claim superior to ordinary 
creditors, when the trustee has, in violation of 
his trust, so disposed of the trust estate that 
it cannot be followed, his only remedy is at 
law against the trustee for the breach of trust. 
—Snyder v. Parmalee, Vt., 68 Atl. Rep. 649. 

142.—Right of Trustee to Sue.—A_ trustee 
beneficially interested in an estate may appeal 
in his individual capacity from an order in- 
juriously affecting his interest, though the or- 
der is in favor of the cestuis que trustent.— 
Boyce v. McLeod, Md., 68 Atl. Rep. 135. 

143. United States—Nature of Powers.—The 
powers of the general government are those 
delegated to it, either in express words or fol- 
lowing by necessary implication from a power 
expressly delegated.—Eckerson y. City of Des 
Moines, Ia., 115 N. W. Rep. 177. 

144. Vendor and Purchaser—Tender of Pur- 
chase Price.—Where the vendor in an execu- 
tory contract repudiates the same, and declares 
that he will not perform, no tender of the bal- 
ance of the price is necessary to an action for 
the breach.—Matteson v. United States & Can- 
ada Land Cwo., Minn., 115 N. W. Rep. 195. 

145. Willsa—Action to Construe.——Where a4 
decree settling executors’ accounts on the ba- 
sis of an agreed plan of distribution has been 
made under a will, and any one interested 
therein may appeal to the county court and 
thence to this court, a bill to construe the will, 
under Acts 1896, p. 28, No. 40, will not lie.— 
Hall v. Hall, Vt., 68 Atl. Rep. 657. 

146. Advancements.—Where testatrix, hav- 
ing made certain advancements to her niece, 
executed a will disposing of her entire estate 
without referring to such advancements, they 
were not chargeable against the share of the 
estate bequeathed to the niece.—Bowron Vv. 
Kent, N. Y., 83 N. E. Rep. 472. 

147.- Conditions.—Where a husband’s will 
gave his property to his wife, a provision that 
so much of it as should not have been con- 
sumed by her should in case of her marriage 
vest in his children was valid.—Littler vy, Diel- 
mann, Tex., 106 S. W. Rep. 1137. 

148..-——Revocation.—As a revocation of a 
prior will, contained in a later one, takes ef- 
fect only at the testator’s death, the intentional 
destruction by the testator of the later will 
leaves the former will in force.—Bates v. Hack- 
ing, R. 1. 68 Atl. Rep. 622. 

159. Witnesses-——Confidential Relations.—A 
banker is not privileged to withhold informa- 
tion as to the identity of a person depositing 
securities with his bank, when such informa- 
tion is material in a lawful investigation, judi- 
cial or legislative.—Interstate Commerce Com- 
mission v. Harriman, U. S. C. C., 157 Fed. Rep. 
432. 

150. Work and Labor—Contract for Archi- 
tects’ Services.—Where plaintiff was employed 
by defendant as an architect to design plans 
and supervise erection of building, and _ the 
erection was abandoned, he could recover on an 
implied assumpsit for such portion of the work 
as had been properly done by him.—Stephen v. 
Camden & Philadelphia Soap Co., N. J., 68 Atl. 
Rep. 69. 




















i< 





